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INCE the January number of this Review issued from the 
press its readers have suffered a threefold loss. In common 
with the whole British empire they have been mourning the death 
of the Queen whose reign fills near two-thirds of the past century, 
and has had no equal in the ever growing force of the sovereign’s 
personal example. Her place in the history of the nineteenth 
century must await another generation for its calm and dispassion- 
ate appreciation ; but that the nation has passed through a period 
of rapid and violent transition not merely without revolution but 
with a firmer hold on its historic institutions will, it may even 
now be said without fear, be ascribed by future historians in no 
small measure to her wisdom, patience, and courage. 

Not many days before his Sovereign, unlike her in the full 
strength of middle life, died the Bishop of London, to whose 
memory as the first editor of this Review we are bound in a 
special manner to pay the homage of loyal and reverent sorrow. 
We leave it to another to estimate his peculiar genius as an 
historian ; but it may be permitted to quote here a few sentences 
from a letter written in the spring of 1887 which have always 
remained in his correspondent’s mind as revealing the true spirit of 
his work. 

‘ My view of history is not to approach things with any pre- 

conceived ideas, but with the natural pietas and sympathy 
which I try to feel towards all men who do, or try to do, 
great things. Mentem mortalia tangunt is my motto. I try 
to put myself in their place: to see their limitations and 
leave the course of events to pronounce the verdict upon 
systems and men alike.’ 


No one perhaps knows so well as the present writer how much 
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this Review owed in its inception to the tact and insight, the 
knowledge of men as well as of matters, and the power of doing 
business and of doing it swiftly, without apparent effort, which 
Dr. Creighton possessed. When he resigned the editorship on 
his elevation to the see of Peterborough those who wished well 
to the Review doubted if any man of eminence could be found to 
undertake such a labour of love and carry it forward with the same 
energy and skill. 

Happily their fears were disappointed and have only now, after 
almost ten years’ interval, been justified. It could hardly have been 
expected that Mr. Gardiner, with his other unremitting tasks on his 
hands, would accept the labour and the responsibility of editing 
this Review. That he did so, that he devoted his time and his 
large experience without stint to its service, must always be re- 
membered with gratitude. But now the peremptory demands of 
health have deprived us of his guidance. The loss to the Review 
is a heavy one, for which there is no compensation ; but the single 
wish of our readers and of all who care for English history will be 
that he may so far recover strength as to be able to take up again 
the work of his life and bring it to completion. 

R. L. P. 





Mandell Creighton, Bishop of London 


N event like the death of the Bishop of London, at the same time 
depriving English literature of one of the most eminent of 
living historians and the English Historical Review of its first 
editor and constant counsellor and supporter, cannot be allowed to 
pass without especial notice in these pages. We must, of course, 
speak principally of the Bishop in his character as an historian. If 
this affords a theme less striking and suggestive than his action as 
a public man and a ruler of the church, it has at least the advantage 
of offering to view a symmetrical, even if an interrupted, career. 
At the time of his unexpected death, the prelate seemed still to 
belong in great measure to the future: the historian’s work had for 
some years reached, if not its intended, still its appointed term. 
Even could it have been resumed, which is most improbable, it is 
unlikely that much could have been added to modify materially 
the estimate of Dr. Creighton’s peculiar gifts and special mission 
derived from the historical work which he was actually able to 
accomplish. 

All who knew Bishop Creighton knew that he was, before all 
things, a statesman, and would expect to find him classed as an 
historian with the school of which Ranke is the acknowledged head. 
Such a classification would be legitimate ; yet the distinction between 
Ranke and Creighton is wide, and, in so far as regards character 
painting and sustained interest of narrative, mainly to Creighton’s 
advantage. Both are historians of the cabinet : while not neglecting 
stirring events and public transactions, their object is not so much to 
detail these as to go behind them, and penetrate the counsels of 
the rulers and statesmen whose policy brought them in its train. 
Hence, as regards general popularity, they are at a disadvantage 
with historians like Macaulay, endowed with the faculty of brilliant 
narration ; and are, on the other hand, liable to be taxed with super- 
ficiality by that other school which slights individual action in 
comparison with the general causes by which it is supposed to be 
inflexibly determined. Creighton’s great advantage over Ranke is 
that he approaches more nearly to both these competing types. 
Though the devoid of pictorial power of Macaulay and the majesty 
of Gibbon, his narrative is more picturesque and animated 
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than that of the unimpassioned Ranke; and he fully recognises 
the existence of general laws controlling individual action, while his 
good sense shows him that the action is more easily ascertained 
than the law. He thus avoids the besetting sins of some modern 
schools of history, the substitution of mere disquisition for narrative, 
and the ambitious reconstruction after merely subjective data. Nor 
did he belong to the more serviceable if less speciously gifted class. 
of writers who imagine themselves to be writing history while they 
are merely purveying its materials. He aimed and he attained to. 
present a faithful picture of the age he delineated; but this was a 
picture not from the point of view of the dramatist, or the observer 
of manners, or the sympathiser with the general condition of the 
people, but from that of the statesman: and perhaps no reflexion 
upon his History has so frequently visited the minds of those 
personally acquainted with him as one upon the part he might him- 
self have performed had his lot been cast in an age when the eccle- 
siastical profession was rather a help than a hindrance to effective 
participation in public affairs. 

From the excessive detachment of his master Ranke, Creighton 
is preserved by one of the most amiable features of his moral 
character, his strong human sympathy. The character of his 
personages is no matter of indifference to him. He records their 
laudable actions with complacency, and seeks for the explanation 
of their errors. This human feeling brings its reward along with 
it, for it induces him to examine those currents of circumstance 
which tend to interpret and in a measure justify the actions 
of rulers, and creates a link between him and the philosophic 
school of historians which, had he been content with simple 
narrative, might easily have been missing. He seems to be con- 
tinually putting himself into the place of his principal characters, 
even the least commendable, and asking himself whether in that 
situation he himself could have acted otherwise. This gift of 
sympathy goes far to compensate for the absence of the faculty of 
vivid presentation. We do not see the pope or the prince in 
bodily semblance as Macaulay would have shown him, but we 
obtain a fairer perception than Macaulay could have given of 
the brain at work underneath crown or tiara. The person is not a 
shadow as with Ranke, or an automaton as with a disciple of the 
fatalistic school; and the historian is more inclined to deduce 
the general tendencies of an age from the facts of its history than 
to reverse the process. If it should appear that the significance of 
the momentous epoch he delineates has not been sufficiently 
brought out, it must be remembered that his narrative never 
reached a period mature for a general judgment. The new 
political system of Europe, the final division of Christendom, the 
enslavement of Italy, and the transference of her intellectual 
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supremacy to the trans-Alpine nations, existed, at the period under 
the Bishop’s review when he laid down his pen, still but as the 
shadows of events to come. 

Creighton’s first historical work was characteristic alike of his 
moral and intellectual nature ; it was a privately printed biography, 
dictated by gratitude, and inspired by genuine admiration for a type 
of character congenial tohim. It related with simplicity and feeling 
the life of Sir George Grey, thrice Home Secretary, and filling 
that important office for thirteen years altogether. Unostentatious 
and averse to display, Grey occupied a less conspicuous place in 
the public eye than many statesmen of far less real influence, 
and Creighton’s treatment of him showed how well he could ap- 
preciate the qualities of the efficient and single-minded admi- 
nistrator. 

A much more important work followed. In 1882 Creighton 
issued the first two volumes of ‘A History of the Papacy during 
the period of the Reformation.’ This might have been interpreted 
as simply denoting the interval from Luther’s revolt to the termi- 
nation of the Council of Trent; but the historian had set himself 
a far more arduous task. He went back to the shipwreck of the 
medieval papal ideal in the Great Schism, which required him to 
travel for a hundred and forty years before encountering the friar 
of Wittenberg. The decision was undoubtedly sound. To begin 
the History with Luther is to magnify inordinately the hero of the 
Reformation—a great man assuredly, but greater by force of 
character than by force of intellect—and to assign to him the 
part which the poet (with more reason, but still hyperbolically) 
assigns to Newton in the scientific order of things :-— 


Nature and Nature’s laws lay hid in night: 
God said, ‘ Let Newton be,’ and all was light. 


A great deal of light had been slowly breaking in before Luther, 
and without it he could hardly have effected more than had been 
effected by Wycliffe, whose interesting figure, as if placed at this 
period for the purpose of contrast, stands at the very portal 
of Creighton’s history. To render justice to the subject, the 
period of revolutionary incubation must be exhibited as well as 
the more brilliant and stirring period of revolutionary conflict. 
Bishop Creighton was before all things a statesman, and the 
fifteenth century was in an especial sense the era of statesmanship, 
ere the origination of those overwhelming popular currents 
which in the following century so frequently deflected policy from 
the course it would have preferred to follow. He liked mixed and 
variable characters, and was more at home with Pius II, subtle 
and self-interested but able to rise to the height of a great respon- 
sibility, than with the passionate grandeur of Luther or the 
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official majesty of Charles V. He was above all things a man of 
culture,' and had more sympathy with learning pursuing her 
own ends by her own methods in the fifteenth century than with 
learning pressed into the service of religious reform and religious 
conservatism in the sixteenth. . 

The fifteenth century was also a period congenial to Bishop 
Creighton from the intellectual character of its most striking 
incidents and most momentous revolutions. His strength did not 
by any means consist in depicting the ‘ pride, pomp, and circum- 
stance of glorious war;’ but he was admirable in describing the 
intellectual or moral influence that passes through men’s spirits 
‘as silent electricity goes.’ Such, within this period, were the 
impairment of the prestige of the papacy by the Great Schism and 
the growing impatience with the rapacity of the Roman officials, 
the spread of humanistic culture, and the long train of con- 
sequences that flowed from the invention of printing. Though 
the century was full of wars and battles, these were the influences 
that really shaped it ; and political events, comparatively speaking, 
only affected the fortunes of church or world in a minor degree 
until the French and Spanish conquest of Italy in the early years 
of the sixteenth century. Then, indeed, the age of great battalions 
begins, and the theatre of action is amplified in proportion. Asa 
statesman, Bishop Creighton is entirely competent to deal with the 
changed circumstances of the new age; as a narrator he suffers from 
an inability to rise to the height of ardour and emphasis demanded 
by the more picturesque aspect of the times. In everything that 
constitutes his strength he is as admirable as ever, but the course 
of his narrative has conducted him toa new and less congenial 
region. Italians suit him better than Germans, statesmen than 
warriors, scholars than prophets. This is merely to repeat that 
he was best qualified to exhibit the era he described in its relations 
to state policy and to culture. Ecclesiastical historians have in 
general been otherwise gifted, and Creighton’s dissimilarity to 
them is one of the circumstances which will most contribute to 
preserve his History. 

We may well claim for the Bishop that he has, beyond all 
the historians of his day, exemplified the virtue of impartiality. 
Whether this should always be made as much the pole star of the 
historian’s course as he has made it is a question admitting of 
some discussion., It is impossible in the case of an epical history, 
when some stirring theme like the revolt of the Dutch against the 
Spaniards or the rebellion of 1745 is conceived in the spirit of a 
poem ; nor is it easily practicable when the centre of the historian’s 
canvas is occupied by some commanding figure like Gustavus 


When Bishop of London he hardly ever missed a meeting of the Trustees of the 
British Museum, rarely attended by his predecessors. 
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Adolphus or Peter the Great, to whose renown everything else 
inevitably becomes subservient. Throughout Bishop Creighton’s 
period, however, there is, in so far as his special theme of religious 
reform is concerned, no such commanding personage until we 
arrive at Luther. His incapacity for hero-worship has rendered 
his treatment of Luther the least satisfactory part of his work ; 
but the defect is more than compensated by his success in dealing 
with the crowd of miscellaneous figures in whom an ordinary 
historian might have taken no interest. It is not toa much to 
say that there is no one of the multitude, ecclesiastic or statesman, 
warrior or scholar, devoid of some touch to show that the Bishop 
understood and appreciated him—not in virtue of a creative 
imagination, which Creighton did not possess in any eminent 
measure, but by the endowment of a lively sympathy with human 
nature, the same gift which made him beloved and efficient as the 
ruler of a diocese. His impartiality, therefore, is not the chilly 
impartiality of a Ranke, but takes the form of a cordial recogni- 
tion of all the salient qualities of whatever kind possessed by his 
dramatis persone, and the same equitable assignment to each of 
its due share in the composition of the men as to the men of 
their share in fulfilling the behests of the spirit of the times. It 
was absolutely impossible for Creighton knowingly to misrepre- 
sent anything; and this natural candour was reinforced by so 
exemplary a diligence in dealing with the historical authorities upon 
which his work was based (he wisely refrained from that exhaustive 
investigation of manuscript records which might have befitted an 
historian of another class), that Lord Acton, whose lofty ideal and 
vast knowledge render him a severe critic, is able to say, ‘It is not 
easy to detect a wrong quotation, a false inference, or an unjust 
judgment.’ ” 

It was impossible that the Bishop’s impartiality should not 
draw censure upon him from those who would have wished him to 
have taken a different view. The most important of these criticisms 
relates to the historian’s apparent calmness in narrating some of 
the most discreditable actions of the personages of his story, par- 
ticularly popes, and the comparatively slight degree in which these 
seem to affect his general judgment of the perpetrators. Dr. 
Creighton was the last man to be indifferent to the moral qualities 
of actions, but he knew that men must be judged with reference to 
the circumstances of their times, and that the moral standard of 
the fifteenth and sixteenth centuries had been depressed by causes 
which had come into operation before the personages of his history 
were in existence. As concerned the popes in particular, he 
had to point out that the needs of their age had made them 
secular princes, and would have compelled better men to conform 


* English Historical Review, ii. 579. 








216 MANDELL CREIGHTON, April 


their action to a secular standard. Under the circumstances of 
the time the creation of a strong temporal power in the Papal 
States was a good and even a necessary work; and although 
motives of family aggrandisement may have ha’ more part in it 
than enlarged conceptions of policy, it is significant that the pope 
who most vehemently promoted it was a pope who had no family 
to aggrandise. The fact that a pope who enters the sphere of 
secular politics must, and does, behave like the other secular 
princes of his day, if it proves that there is no supernatural virtue 
in the office, proves equally that there is no supernatural depravity 
in the pope. 

It would be unjust, in commending Bishop Creighton’s im- 
partiality, to omit reference to the peculiarly favourable circum- 
stances under which he wrote. Other qualifications being equal, 
no one is so well placed for writing ecclesiastical history as a liberal 
and enlightened divine of the church of England. The Roman 
catholic historian on one side, the anti-clerical historian on the 
other, may be scrupulously fair in intention; but neither will be 
able to forget that the cause he has at heart will be helped or 
harmed by his labours. In the history of every church but his 
own, and even of this down to Puritan times, the church of 
England divine can afford to be perfectly impartial. He may have 
his preferences and his aversions ; but at all events he need be under 
no invincible bias. His church, moreover, is not, like others, 
isolated from the rest by peculiar doctrines or exclusive pre- 
tensions ; there is no Christian community in the world with which 
it has not some point of contact from which a sympathetic point of 
view can be obtained, and which is not in some measure represented 
within its communion. It is the praise of Bishop Creighton to have 
risen to the occasion, and to have manifested all the candour and 
equity which may be reasonably expected from the representative of 
a church so fortunately placed. Had not his historical labours been 
interrupted by ecclesiastical preferment, he would unquestionably 
have proved himself equal to subjects so difficult from the point 
of view of impartiality as the institution of the Order of Jesus 
and the proceedings of the Council of Trent. 

Bishop Creighton’s fame as an historian must undoubtedly 
rest upon his History of the Papacy, but some notice must be taken 
of two minor works in which his especial characteristics are no less 
apparent. The difficult subject of the reign of Queen Elizabeth 
is made a triumph by the endowments, which we have already 
noted, of a lively sympathy and a statesmanlike instinct. He has 
enough of the former to desire to put himself into the queen’s 
place, and enough of the latter to enable him to do so. Hein no 
way dissembles her failings, such as her mean behaviour on the 
occasion of the execution of the Queen of Scots; but he sees that 
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these were subordinate details, and that the mainspring of her 
actions was that thorough identification of her own interests with 
the interests of her people which had been conspicuous in the 
greatest of her predecessors, and was to be equally so in her great 
modern successor. There are no Spanish matches, no French 
subsidies, no Hanovers to set up a counter-attraction in the mind 
of the sovereign. From this central point of view the incidents of 
her reign harmonise with the total impression of her character as 
this was estimated by her contemporaries, and, slight and brief 
as the biography is, one lays it down with the feeling of having 
got to the root of the matter. Almost as much may be said 
for Creighton’s treatment of Laud, who might be thought to 
have been annihilated by Macaulay’s scathing ridicule. Here 
again, without overlooking Laud’s obvious failings, he grasps 
the central principle of attachment to the interests, often much 
misunderstood, of the church of England, and shows that it was 
the reverse of ignoble and selfish. A word, too, should be given to 
the Rede lecture on the early Renaissance in England, which 
indicates what high rank Bishop Creighton might have gained as a 
literary historian. 

The establishment of the English Historical Review was 
determined upon in 1885; and Creighton conducted it from 
January 1886 to April 1891, when his retirement became 
imperative through his elevation to the see of Peterborough. 
Of the position which it held under his direction it would 
not become us to say more than that this was fully as much 
due to his editorial diligence and capacity as to the prestige im- 
parted by his reputation. Engrossed as he was with his duties as 
Dixie professor at Cambridge, as canon of Worcester and examin- 
ing chaplain; as one in continual request for sermons, speeches, 
addresses, examinations; as one, moreover, whose scanty leisure 
was already pledged to the great historical work on which he was 
labouring, he was unable to contribute any essay of very great 
compass to the Review, but frequently wrote minor articles, and 
continued his literary co-operation until his translation to London. 
Among those in his own special class of subject may be noted 
reviews of Thuasne’s edition of Burchard’s Diary; of Mr. Burd’s 
edition of Machiavelli’s ‘Prince,’ with Lord Acton’s preface ; of the 
concluding volumes of Symonds’s ‘ Renaissance,’ of Beard’s ‘ Luther ;’ 
of Pasolini’s biography of Caterina Sforza ; and of Nitti’s review of 
the political action of Leo X. His interest in other fields of his- 
torical research led him to notice Bishop Stubbs’s lectures on 
medieval and modern history, Father Gasquet’s and Mr. 
Gairdner’s researches in the dissolution of the monasteries, and 
Mr. Law’s book on the dissensions between the Jesuits and the 
Roman catholic regular clergy. These reviews were necessarily 
brief, but those of Symonds and Machiavelli were highly suggestive 
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of important moral problems and of an ethical background for 
history. His last contribution was one on a subject of much 
humanistic interest, the literary correspondence of Humphrey 
duke of Gloucester. 

The remarkable feature in the numerous notices of Bishop 
Creighton which have appeared since his death is not that they are 
eulogistic, but that they are unanimous. ll unite in laying stress 
not merely on those domestic virtues which happily may always be 
expected in men of his station, but on a peculiar type of character 
by no means common, whose keynote is a spirit of sunny cheerful- 
ness, finding expression in kindliness, urbanity, good-humour 
under trying circumstances, condescension towards intellectual in- 
feriors, generous confidence cordially but judiciously bestowed, and 
an elasticity enabling its possessor to bear up under exhausting 
labours with seeming, perhaps, alas! deceptive ease. It is even 
more significant that the warmth of the encomium is usually in 
proportion to the length and intimacy of the acquaintance. This 
is but to say that Bishop Creighton gained by being known. The 
Archbishop of Canterbury, who remarked, in his excellent speech 
at the Mansion House, that he never met Dr. Creighton without 
fancying him grown wiser and better, would no doubt allow that 
the cause may not have been so much the Bishop’s growth in grace 
as the Archbishop’s growth in knowledge. It is certainly the fact 
that Dr. Creighton held a higher place in public esteem as bishop, 
and especially as bishop of London; and this may be accounted 
for, not merely by the more conspicuous eminence of the situation, 
but by the perception that he was at length finding scope for his 
highest intellectual qualities, for which his previous career had 
afforded no adequate exercise. He was too pre-eminently the 
statesman and diplomatist for these characteristics to escape 
recognition at any period of his life; but for long they seemed 
almost out of place, and not until his latter years was it apparent 
for what high ends they had been entrusted to him. The feeling 
that his special faculties, so late revealed to the world at large, had 
missed their due appreciation, accounted in great measure for the 
universal sorrow at his death, and the universal desire to render 
some special honour to his memory. It is to be hoped that this 
will take a form which he himself would have approved ; and there 
can be little doubt which form would have had his own preference. 
The episcopal office came to him unsought, and was accepted with 
some reluctance ; but it was his strenuous effort to gain a place 
among historians. Without prejudice, therefore, to any other 
worthy form of commemoration for which means may be available, 
it would certainly seem that the first object should be the en- 
couragement of historical study in some manner connected with 
his name, and adapted to raise up successors in his work. 

R. Garnett. 














Mommsen's Roman Criminal Law ' 


URISTS and historians are alike agreed that we have no such thing 
ey asa science of Roman criminal law. That this work may fill the 
gap, so often recognised, is my wish, and to a certain extent my hope. 


So writes Professor Mommsen in the first lines of this great 
work, extending over a thousand pages, and dealing with a subject 
which bristles with problems and difficuities. The hope is expressed 
with a modest pride, justified by a lifetime of scholarly labour, and 
I believe that the verdict of the world of letters, which is without 
appeal except to posterity, will decide that this hope has been 
fulfilled. Future labourers will take Mommsen’s work as a basis 
and starting point for their own, and though the superstructure 
may be modified the foundation is destined, if prophecy be permis- 
sible, to remain. 

It is difficult to say whether the work is rendered more or less 
useful for its purpose by the circumstance that this book is purely 
constructive and not critical. Mommsen’s justification for his 
method must be given in his own stately and pathetic words. 


I have attempted to deal, so far as may be, exhaustively with the 
ancient authorities: to do the same with the modern writers on the 
subject was beyond my power. Impossibility is a good plea at law. If 
controversial matters had been discussed, the book would doubtless have 
avoided many errors and have escaped many omissions: it would often 
have proved more satisfying on particular points. But for one thing it 
must have been at least doubled in length, whereas, even as it is, it may 
well be considered too long by the reader, as it is by the writer. Still 
more decisive is the consideration that it would certainly never have 
been finished. Everything has its time, and man among the rest. The 
writer must be permitted to reckon with the span of life that remains for 
him, which may well be a limited one. 


We may be thankful for a resolution which has prevented this 
book from being relegated to the limbo of unfinished works, and 
accept without a murmur the limitations which the conditions of 
the task have imposed on the author. These limitations, however, 
seriously increase the difficulties of the reviewer, whose work is 


1 Rimisches Strafrecht, von Theodor Mommsen. 





Leipzig, 1899. 
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necessarily critical. When one finds deductions from the evidence, 
propounded in contradiction of those which have been commonly 
regarded as part of the stock in trade of a teacher of Roman 
history, it would be a great help to be able to refer to the arguments 
of modern scholars who have upheld the opposite side. I can only 
follow in this respect the author whom I am reviewing, and support 
any doctrines as to which I venture to differ from him by arguments 
drawn from the evidence, careless, except where memory happens 
to supply the source, if these arguments were originally suggested 
to me by the works of other modern authors, or, as I believe is 
frequently the case, by the earlier writings of Mommsen himself. 


It will not be necessary to dwell on Mommsen’s definition of 
the nature and sphere of the criminal law. Suffice it to say that 
he rejects for the purposes of this work the division, suggested to 
the jurists by the differences of procedure, between ‘ crimes,’ which 
the state punishes on its own account, and ‘torts,’ which it leaves 
the injured person to prosecute or not, as he pleases. 


The fundamental characteristic (he says) of a moral law broken, and 
a reparation prescribed therefor by the state, unites the two spheres in 
an essential identity, and the difference, whether this reparation is 


realised in a suit at public or at private law, appears in comparison 
superficial and accidental.? 


The general distinction between Recht and Prozess, or, as English 
jurists say, of ‘ substantive’ and ‘adjective’ law, is in like manner 
rejected, as giving no suitable basis for the order of this book. 


Such a division of the subject (says Mommsen), besides being 
questionable in itself from a scientific point of view, is utterly unsuited 
to criminal jurisprudence, and has contributed not a little to the poverty 
of the literary work on that subject.* 


The details of procedure occupy one book (the third) of the five 
into which this volume is divided ; but the procedure itself forms in 
fact an element in the discussion of the nature and origin of the 
Roman criminal law, of the officers of justice, of the several 
crimes, and of the punishments, which form the subjects of the 
other books. Without attempting to enter into the question of 
scientific order I will only say here that the arrangement which 
Mommsen has adopted justifies itself in practice, and makes it 
comparatively easy to find one’s way through a thousand pages on 
a subject of great complexity. 


In tracing the origins of the Roman criminal law Mommsen 
recognises five main sources—religious obligation, the power of the 
head of a household over his children and dependents, the self-help 
practised by each householder in defence of himself and his, the 


2 Strafrecht, p. 4. 3 Ibid. p. 7. 
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power of a commander-in-chief to punish offences against military 
discipline, and finally the right of coercitio, by which the magistrate 
at home compels the obedience of the citizens. It will be convenient 
to take these in order. 


Religion was prevented from becoming a very fruitful source of 
law among the Romans by the severance, which they fortunately at 
an early date effected, between the secular functions of the 
magistrate and the spiritual judgments of the priesthood. In 
Clodius’s case, for instance, when the pontiffs have pronounced that 
the invasion of the mysteries of the Bona Dea was nefas, the consuls 
and senate are practically bound to take further notice of it; but 
the pontiffs themselves have nothing to do with trial or punishment, 
nor the consuls with religion. The religious obligation to purge 
sin from the community by treating the guilty person as a scape- 
goat ‘ is rather a motive underlying the action of the state in the 
matter of criminal law than a source of any power to punish. 
Nevertheless the motive has left its traces on the forms of punish- 
ment which it has pleased the state to prescribe. We may hesitate 
indeed to agree with Mommsen’s hypothesis (see below, p. 245) about 
the connexion of the primitive form of execution with the ritual of 
sacrifice, but there is no question that sanctiv, the most general 
expression for the penalty by which any law is enforced, had 
originally the same meaning as sacratio,> the devotion of the 
offender’s life and goods to some god; and specific instances ° of 
this, as the punishment for certain offences, are to be found in the 
Twelve Tables and in other early laws. 


The discussion of household discipline begins with what may 


seem an exaggerated appreciation of its importance in the develop- 
ment of the criminal law. We read’ that 


Roman theory at least starts with an original unqualified power of 
punishment on the part of the magistrate, completely similar to that of 
the master of the household, and all laws are, just what the master’s 
regulations are in the house, rules laid down for itself by the state, 
which the community has made and can unmake, and which bind the 
members of the body unconditionally, but bind the state itself only till 
further notice. As he who wishes to know the stream must never forget 
its source, so the Roman criminal law can be understood only on the basis 
of household discipline. 


I am inclined to think that as a matter of fact this is a case of 


‘ It was doubtless for this reason that the consular M. Claudius, surrendered in 
236 B.c. to the Corsicans to atone for a breach of international law, was brought 
back to Rome, when the enemy refused to accept him, and strangled in the prison 
(Val. Max, vi. 3, 3), apparently without being allowed the right of appeal (see Straf- 
recht, p. 46). 5 Strafrecht, p. 901. See also below, p. 227. 
® Strafrecht, pp. 822, 903. * Ibid. p. 16. 
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resemblance, not of origin. No Roman writer,* so far as I know, 
has ever attributed the patria potestas either to the magistrate, 
whether king or consul, or to the sovereign people itself, and there 
is no trace of the powers exercised by the state authorities de- 
veloping out of those exercised by the head of a family. The 
connexion which he assumes between the two does not lead 
Mommeen far astray, for he adds shortly afterwards— 

Jurisdiction rests on the power of the community over the individual, 
and this power differs, as the tree differs from the seed, from that of the 
owner over his property, not absolute and unlimited, like the latter, but 
defined and limited by the rules of law. Further the individual, who is 
subject to the household power, if he offends, can be called to account 
either by the master of the house in virtue of his ownership or by the 
state in virtue of its supreme power; and this household procedure not 
only does not itself belong to the criminal law, but can never have been 
transferred to it, both because the contrary nature of the two must be 
clearly maintained and because the law of the master of the house partly 
overlaps and partly supplements the criminal law of the state.° 


We may object to the metaphor of the seed and the tree, but in 
other respects the account given of the two authorities could not be 
more true or more forcible. 

There are, however, two cases in which household law comes 
into interesting relations with the state. The first is the jurisdic- 
tion exercised by the pontifex maximus over the daughters of the 
community, the vestal virgins. This is in all respects a case of 
patria potestas, with its consequent right of personal chastisement 
and its fullest powers of life and death. Here, in strictest confor- 
mity with the principles laid down in the paragraph just quoted, 
the state as a political power claims a jurisdiction concurrent with 
that of the head of the household.’ In the year 114 B.c. two 
vestals who had been already acquitted by the pontiff were again 
arraigned before a tribunal instituted by a special law of the people, 
and both were condemned. It is probable, though not certain, 
that the full penalty was exacted ; at any rate the vestals were not 
allowed to play off the one jurisdiction against the other. Another 
very curious point is that not only the vestals themselves but their 
paramours were subject to the pontifical jurisdiction. Ifcondemned 
of incest by the pontiff they were scourged to death without being 
allowed the right of provocatio. Mommsen was formerly" of 
opinion that this is a survival of the right of avenging his honour 
possessed by a householder against the seducer of his daughter. 
He is now disposed to consider that this jurisdiction over the man 

* In a passage quoted below (p. 224) Mommsen seems to imply the contrary, but 
he does not support his thesis by any references. The very basis of the ‘domestica 
-disciplina,’ the right of ownership, is wanting to the state. 


* Strafrecht, p. 17. © Ibid. p. 197. 
" See Staatsrecht, ii*. p. 56, n. 5. 
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is of comparatively late origin and depends on a definite law of the 
people.’ 

The second case in which household discipline appears in con- 
nexion with the ordinary law is that of women convicted of criminal 
acts. Over and over again we find the actual execution of punish- 
ment, capital or otherwise, committed to the relatives of the culprits 
instead of being carried out by the servants of the state. The 
important point is that this occurs not only with those who are 
under the potestas of father or husband (in such a case the persons 
quorum in manu essent have a clear right to deal with them), 
but with women who are sui iuris, and are nevertheless put to 
death or banished by cognati or propinqui.® Mommsen con- 
siders this to be a survival from a supposed ‘original order of 
things,’ according to which a woman always and necessarily re- 
mained under patria potestas. If there were neither father nor 
husband to claim it, the absolute rights over person and property 
passed (such is the hypothesis) to the gens, and the primitive tutela 
gentilium is set down as probably equivalent to the manus, with the 
consequence that a woman under this system could never be swi 
iuris. This is a hard saying, and is certainly not to be justified by 
straining (as Mommsen does) “ the words of so easy-going a writer 
as Livy (xxxiv. 2,11): Maiores nostri feminas voluerunt in manu 
esse parentium, fratrum virorum. In Roman law, as we know it, 
tutela is possible only in case of persons sui iwris ; its intention is 
to give to persons otherwise capable of legal acts, but of weak age 
or sex, protection from the consequences of acts by which they 
would, but for such protection, be bound; such acts are to be valid 
if, and only if, they have been confirmed by the consent of a 
guardian. A person alieni iuris, a slave, a son, or a daughter, is 
essentially incapable of legal acts, and the notion of protection in 
their exercise becomes absurd. Thus the two conditions are 
mutually exclusive ; and that tutela is in any case equivalent to 
manus is a proposition which could only be accepted on the strongest 
evidence. In this case the evidence is not forthcoming. We know 
that as early as the law of the Twelve Tables a woman was capable 
of holding property, and that on the death of a father the daughters 
who were at the time under his patria potestas inherited their share 
of the property equally with their brothers; it seems to follow that 
they became persons sui iwris and consequently calling for guardian- 
ship. Mommsen's hypothesis relates, of course, solely to a primitive, 
pre-historic era. As he himself says in a later passage, 

” He rests this belief on Festus’s statement (s.v. Probrum): ‘ Probrum virginis 
Vestalis ut capite puniretur, vir, qui eam incestavisset, verberibus necaretur ; lex fixa 


in atrio Libertatis cum multis aliis legibus incendio consumpta est, ut ait Cato’ 
(Strafrecht, p. 20). 


18 The two categories are distinguished in the case of the Bacchanalian women 
(Livy, xxxix. 18, 6). '* Strafrecht, p. 18. 
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the woman under potestas enjoys the protection of a free-woman as 
against third parties, but, like a slave, is treated by her master as his 
property. If he kills her the act does not in itself fall under the 
category of murder. It has been shown that in historical times this 
holds only in case of the paternal or marital power. It may have held 
in the earliest times in case of the gentile guardianship over the un- 
married fatherless woman. But the universal servitude of women has 
disappeared from the legal system by the time when we have auy know- 
ledge of it.'° 


The hypothesis as to the primitive state of things is required 
then only to explain the custom as regards the execution of female 
criminals, with which we started. It seems a simpler explanation 
if we suppose that the officers of the state, from motives of decency, 
preferred that women should not be put to public execution or 
thrown into the common gaol, and that accordingly they not only 
called on the father or husband, where there was one, to exercise 
his power in their stead, but that even in case of women sui iwris 
they selected an idoneus auctor supplicii (to use Livy’s descrip- 
tion) from among the relatives, and delegated to him a power of 
execution which he did not possess in his own right. 


Early in the discussion of military law, which forms the 
subject of the chapter following that on household discipline, we 
find one of the most interesting and suggestive passages '* in the 
whole work. I propose to quote this at length. Mommsen first 
points out that tradition accepted the unrestricted power, civil and 
military, exercised by the magistrate of historical times outside the 
walls (imperium militiae) as the type of magisterial power in its 
essence, and represented that power as having been gradually 
limited inside the walls by various restrictions (mainly those of 
time, of collegiality, of fixed rules of procedure, and of appeal to 
the people), which constitute the conditions under which the 
imperium domi is exercised, and on which the later order of the 
state, and especially the criminal law, depends. He proceeds— 


It is obvious that this constructive theory of law cannot be regarded 
as historical. It originated partly from the transference of household 
discipline to the ordering of the state, since the relations of king and 
citizens were assimilated to those of the house master and his subjects,'’ 
partly from ascribing universality to the later military law. It scarcely 
realises the full and true picture of the facts. We may rather suppose 
that the severance between the magisterial power inside and outside the 
walls is as old as the walls themselves, and that the original power of 
the ruler was essentially limited to the external sphere, while inside the 
walls anarchical independence held the first place, and each householder 
had to look mainly to himself and his followers—that is to say, to self- 


'S Strafrecht, p. 617. ‘6 Ibid. pp. 27, 28. 
'7 This is very questionable. See above, p. 222. 
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help. It is nevertheless true that, carried out to the uttermost, such 
anarchical independence is not consistent with the continuance of the 
community, and that we should not ascribe to the Roman king the 
character of merely a captain of the host. The members of the 
community found themselves assembled to repel a foreign aggressor with 
their united strength, and helped one another in like manner in case of 
fire. For such defence and such help they set a foreman at their head. 
It is a long way from this primitive commonwealth, wherein the lord of 
the community leads the citizens outside the walls to ward off raiders or 
to raid themselves, and inside the walls, on danger of fire, appears at the 
burning, down to the present development of the state, with the public 
training of each citizen to the trade of arms and the mighty conception 
of the common participation in every suffering and sorrow that affects 
the individual—a long way, just as it is a long way from the twelve 
beadles who cleared the street before the Roman chief magistrate to 
the standing armies of to-day. But on this long way the development of 
the state has trodden in the footsteps of the Roman commonwealth. 


The historical contrast between the self-help of the citizen and 
the discipline of the magistrate is admirably put, and no less 
sound is the conclusion that it is necessary to pay most attention 
to the latter. It is a more fruitful procedure, when we are 
analysing the institutions of historical times, to keep before our 
eyes the traditions in which the Romans themselves believed, and 
which therefore determined their action, than to lay too much 
stress on primitive facts, which had ceased to influence later genera- 
tions. Mommseen is therefore justified in his method, which bases 
the criminal law, as the Romans would have based it, on the 
initial power of the magistrate, limited indeed by successive enact- 
ments, but subsisting throughout as the mainspring of action. 
Still there are certain cases in which self-help remained a living 
tradition, and its survivals are traceable to an extent which gives 
it a fair title to a place among the sources of the criminal law. 
It will be more convenient in this place to treat self-help first and 
then to come back to the magisterial authority at home and 
abroad. 

The law of the Twelve Tables stereotypes procedure at the 
moment of transition from the rule of private vengeance to that of 
state adjudication, and hence it comes that theft and some other 
offences, which in modern systems fall under the domain of public 
law, remain the subject of private suits in Rome. 

The magistrate '* here interposes between the contending parties as a 
mediator : on the one hand he settles or causes to be settled the question 
of fact; on the other hand, when a wrong has been proved, he 
either gives self-help its course or enjoins the injured party to 
renounce it on consideration of receiving compensation. . . . The 
execution, again, in such cases differs from that against public crimes, 

'8 Strafrecht, p. 905. 
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inasmuch as against the crime prosecuted by private suit, when self-help 
is permitted, the aggrieved party himself becomes the executioner. 


In the rare cases where the penalty of death follows condemna- 
tion in such private suits—the most notable are those of false 
witness and of theft committed by a slave caught red-handed— 
death was inflicted by the primitive method of Lynch law, and 
the offender was flung from the Tarpeian Rock, ‘the usual form 
of legal execution where infliction by a magistrate is excluded.’ '* 
In the case of personal injuries, again, we find *°— 


When the injured person demands it, just as the so-called courts of 
honour, in the rebarbarising of our nation which is now beginning, 
license the duel, so the Roman courts of justice granted leave on the 
part of the state for the aggrieved to proceed against the aggressor by 
way of self-help on the principle of ‘Be done by as you did’—Si 
membrum rupsit, ni cum eo pacit, talio esto. 


Thus the criminal law still to a great extent ‘ rested on the blood re- 
venge.’?! But such practice did not long survive the legislation of the 
decemvirs. Hither the state itself undertakes the punishment of 
crimes (there are notable instances even in the Twelve Tables), or in 
the development of the private criminal suit ‘ self-help” is com- 
pletely set aside, and every wrong is subject to the compulsory 
compensation prescribed by the state for the outraged person.’ 
Mommsen points out* that such composition must needs have 
become universal, as the fulfilment of the lex talionis by private 
individuals became not only more at variance with the social 
order of a civilised state, but likewise more difficult for the private 
person to secure. The older law seems to have been si quis 
membrum rupit aut os fregit, talione proximus cognatus ulciscitur ; 
but this was laying a hard task on the injured man’s kin, and we 
soon find the case arising that the offender may refuse to offer 
suitable compensation and yet be strong enough to save his own 
limbs ; in that case the law again steps in and fines him a definite 
sum: si reus qui depecisci noluerat iudici talionem imperanti non 
parebat aestimata lite iudex hominem pecuniae damnabat.* After this, 
if he does not pay, he is, of course, liable to arrest and addictio, like 
any other debtor. There seems to be no tradition of any punish- 
ment of maiming being carried out in republican times by the 
judicial authorities themselves,” or even of assistance given by 
them to the private man in carrying out his authorised 
vengeance. The result of these changes in judicial practice is 
well summed up by Mommsen.” 

19 Strafrecht, p. 931. % Ibid. p. 62. 1 Tbid. p. 940. 

2 Ibid. p. 905. * Ibid. p. 802. 

24 See ibid. p. 802, notes 2 and 4 (referring to Gellius, xx, 1, 38). 

% Strafrecht, p. 982. * Ibid. p. 941. 
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From that time forward capital punishment by private suit is set 
aside and never reappears. The conception of the ransom money, which 
has from the first entered with effect into the procedure for crimes against 
individuals, henceforth reigns supreme in this sphere. 


Those crimes whick the Romans desired to punish otherwise than 
by pecuniary damages were removed by them to the sphere of 
public justice (see below, p. 238). As Mommsen says in another 
sentence,” ‘this practically comes to the abolition of the blood 
feud.’ 

We shall find appeal made to self-help later on in the ignis et 
aquae interdictio of the final period of the republic, and especially in 
the proscriptions in which private men were stimulated by the 
offer of blood money to wreak the vengeance of a party on its 
opponents. But, apart from such abnormal developments of the 
doctrine of outlawry, the self-help of private members of the 
community is from very early times sometimes invoked in redress 
not only of private but of public wrongs. The most notable 
instances of wrongs to be so punished are the attempt, whether 
successful or not, to restore the kingship, and the violation of the 
sanctity of a tribune. The two instances can hardly be treated 
apart,” though they differ in some incidental points. In both cases 
we find the obligation which lies on the people to prevent these 
crimes confirmed by an oath, ‘which gives the stamp of unalter- 
ableness to the decree,’ and in both cases the penalty is threa- 
tened in the form of a sacratio of the life and goods of the offender. 
Mommsen rightly protests* against the doctrine that sacratio 
necessarily excludes the trial and sentence of the offender. This 
is absolutely disproved by Festus’s definition, Homo sacer is est quem 
populus iudicavit ob maleficitum. Indeed, as we have already seen, 
sacratio includes the sanctio which prescribes the death of an 
offender found guilty after a trial in due course of law. But we 
learn from Livy (iii. 55, 7) that the Roman jurists recognised that 
the sacrosanctitas of the tribune rested on something more specific 
than the sacratio*! by law of any offender against his person. At 
the first institution of the office the decrees of the plebs had not 
the force of law, and some basis of inviolability outside the law had 
to be found for the tribunes. The consular law of Valerius and 
Horatius, passed after the fall of the decemvirs, gave to the tribunate 
the legal defence which it had at first wanted. Logically, perhaps, 

27 Strafrecht, p. 941. *% Ibid. p.552. ™ Ibid. p. 553. * Tbid. p. 901, n. 3. 

3 Ibid. p. 901, n. 5. Mommsen refers us to his Staatsrecht, ii*. 303, n. 2, for 
his brilliant explanation on the same lines of a difficult and corrupt passage of 
Cicero (Pro Balbo, 14, 33). Whatever may be the precise emendation required 
for the text, I think that there can be little doubt that he is right as to the sense 
—namely, that ‘sacrosanctitas’ may be predicated either from the nature of the 


penalty attached or from the confirmation of that, which is decreed, by an oath 
binding on the people. 


Q2 
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this tardy recognition ought to have sufficed for all purposes,” but 
in fact the plebs did not on that account renounce its older method 
of enforcing respect. This method is the primitive self-help. 

‘The sacrosancta potestas of the tribune,’ says Mommsen, ‘ is 
originally a euphemism for revolutionary self-help ; ’** and again— 


In place of the death penalty prescribed by law for the violation of the 
magistrate *4 we find the political self-help, confirmed by oath, which 
intervenes whenever the law is exhausted, especially in case of the ban 
laid on the kingship or any equivalent power.*° 


In his latest work Mommsen has presented the same doctrine in 
sufficiently clear, if not in equally striking, form. ‘The plebeian 
constitution,’ he says,** ‘ is nothing more than formularised revo- 
lution, and revolution protects itself even when the protection is not 
formulated ;’ and again— 


With respect to legal protection of the tribune and of plebeian privilege 
generally, the confirmation of the law by the permission of popular 
execution is asserted with especial emphasis ; and this is natural enough, 
since legal magisterial execution was not applicable to these essentially 
revolutionary ordinances, and these same private tribunician ordinances, 


without such a revolutionary appeal to the self-help of the plebeians, would 
have been a dead letter.*” 


In the few cases in which the punishment of death is stated to 
have been actually inflicted or attempted by a tribune the method 
is that of popular execution ; the tribune has no lictors or axes and 
can only throw the offender from the Tarpeian Rock.** As a 
general rule his sentences allow an appeal to the comitia: in case 
of fines he himself convokes the plebs to hear the appeal, and in 
case of capital sentences ‘ he asks the praetor urbanus for a day of 
the comitia centuriatu.’ Such is the procedure against the censors, 
Claudius and Gracchus, who were adjudged guilty of perduellio by 
a tribune for supposed contempt of his office in the year 169 B.c. 
The censors were finally acquitted by the people, but if they had 
been condemned they would, like other criminals of that period, 
have escaped death by exile.** Sometimes, however, we hear of a 
far sharper and shorter method. In the year 131 B.c. a tribune, 
Atinius Labeo, actually laid hold on the censor Metellus (again 
for contempt) and dragged him to the top of the Tarpeian Rock. 


32 Staatsrecht, ii*. 302. $3 Thid. ii*. 287. 

% T.e. the ‘ patricius magistratus,’ the ‘ magistratus populi Romani.’ 

%* «Or any equivalent power.’ Mommsen’s words are justified by the passage 
which he quotes (Strafrecht, p. 551, n. 1) from Cicero, De Rep. ii. 27, 49: ‘ Nostri 
omnes reges vocitaverunt qui soli in populo perpetuam potestatem haberent.’ 

%6 Strafrecht, p. 553, n. 4. 8” Ibid. p. 937. % Tbid. p. 933. 

% Gracchus saved his fellow censor by swearing that ‘ si collega damnatus esset, 
non expectato de se iudicio, comitem exilii eius futurum ’ (Livy, xliii. 16, 15). 
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The execution was prevented by the auzilium of another tribune,*° 
the right of Labeo being thus, as Mommsen remarks,"' ‘at once 
acknowledged and frustrated by intercession.’ In the reported 
cases the self-help is always the work of the aggrieved tribune him- 
self, or of his colleague. There is no recorded instance of the private 
plebeian having ever been called upon, in obedience to his oath, 
to avenge an outrage on a tribune; *? but the knowledge that such 
vengeance would be forthcoming, if necessary, was sufficient to 
enable the tribune to act, as Mommsen says,** ‘ without instru- 
ments by the grip of his own hand, to which, in case of any 
opposition, the inviolability of his person gave the necessary 
power.’ Cicero has this ultimate sanction in mind when he 
illustrates‘ the unfairness of the contest between Clodius and 
himself, tribuniciique sanguinis ultores esse praesentes, meae mortis 
poenas iudicio et posteritati reservari. 

The passage last quoted indicates pretty clearly that condem- 
nation before a legal tribunal is not a necessary preliminary to the 
self-help of the plebs. On this point the utterances of Mommsen 
are somewhat wavering. In one passage“ he seems to suggest a 
negative answer to the question ‘whether the tribune is legally 
entitled to proceed without further ado to such executions, a doctrine 
which, for the matter of that, was never fully acknowledged, and 
only appears as the party claim of the advanced democracy ;’ and 
to give the preference to the other alternative—‘ or whether, as after 
the conclusion of the struggle of the orders was the recognised 
right, he required confirmation by the people before he executed 
capital punishment ;’ and in the ‘ Staatsrecht ’ “° we read— 


In its better times the democracy certainly treated every attack on 
the tribunate as a crime worthy of death, but did not sacrifice to it the 
dearest right of the commons, the right of appeal; and the usurpation 
obviously never became recognised law. According to the theory of the 
later democracy the slaying of him who violated a tribune was permitted 
to every citizen without judgment and without law, just as the slaying 
of him who aspired to kingly power. Whoever acted on this doctrine— 
and no instance is recorded—could call his deed an execution of the 
law only in the sense in which Brutus and his fellows claimed to have 
executed the law on the dictator Caesar. 


We get a somewhat different impression from a passage in the 
first book of the work now under review. 


The tribunician right over life and death rests not on the same 
ground as that of the patrician magistrate, but on the constituent 


© Pliny, Nat. Hist. vii. 44, 143: ‘Quum resistendi sacroquesanctum repellendi ius 
non esset, virtutis opera et censurae periturus, aegre tribuno qui intercederet reperto, 
ipso a limine mortis revocatus.’ 

" Strafrecht, p. 47. * Ibid. p. 937. 

43 Thid. p. 932. " Post Red. in Sen. 13, 33. 

 Strafrecht, p. 932. ® Staatsrecht, ii*. 305. 
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ordinances of the plebs, on the power, namely, similar to that of the 
patrician imperium, thereby guaranteed to its leaders and afterwards 
recognised by the law. Now, since the right of the patrician consuls over 
the life and death of the citizens was by the Valerian law bound up with 
the assent of the populus, it was only proper for the representative of 
the plebs to connect their similar power with the consent whether of the 
plebs or, later on, of the whole people. But strictly speaking it might 
be said that the tribunes possessed a right, similar to the original right 
of the consuls, and that they were not limited, like the latter, by the 
Valerian law. In fact we know of one fully accredited historical instance 
of tribunician action, clearly justified by the letter of the law, wherein 
trial and appeal were excluded, and the tribune treated the Roman 
citizen as if he were a foreign criminal.‘” 


The instance, of course, is that of Labeo and Metellus, and in refe- 
rence to the same case Mommsen says later on,** ‘The tribune 
just punishes the perduellis as such.’ 

On the whole the judgment indicated in the passages last quoted 
may be taken as the sounder of the two. We have seen that the 
Romans of Cicero’s time allowed the doctrine, even in its extreme 
form, as justifying the action of private men; we have seen that 
its maintenance was necessary for the tribunate in its inception ; 
and this being so, the facts that the doctrine was very liable to abuse, 
and that the practice of the middle republic allowed it to fall into 
desuetude, do not justify us in ascribing the doctrine itself to a 
party theory of the extreme democrats in the last age of the 
free state. 

The case of the violator of the tribunician sanctity and that of 
the usurper of monarchical power are, as Mommsen clearly sees, 
precisely parallel; only with the latter the necessity of the case 
shows us more distinctly what was the intention of the legislator. 
Mommsen ascribes the current and obvious interpretation in this 
case too to ‘the party doctrine of the republican legitimists.’ In 
his discussion of it ** he seems to me to carry too far the distinction 
between the oath — 
in which might be found, not indeed the legal, but the moral and 
political obligation to treat such a king as equivalent without more ado 
to a public enemy— 
and the sacratio, of which he says 


that it is nothing more than a threat of capital punishment, the execu- 
tion of which must be preceded, even in this case, by a legal conviction. 


It seems more correct to say that the sacratio ‘legally ’ permitted 
that to which the oath ‘ morally or politically obliged.’ When the 
Romans laid down concerning the monarch, ewm ius fasque esset 
occidi, neve ea caedes capitalis noxae haberetur,® they cannot possibly 
" Strafrecht, p. 46. 8 Ibid. p. 553,.5. ” Ibid. p. 552. 





3° Livy, iii. 55. 
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have intended the futility of granting the slayer immunity only on a 
condition so impossible as that of the formal trial of the usurper. 
How could he be brought to trial? ‘When it succeeds no man 
dare call it treason. This is so obvious that | think that the 
proposition that the Roman law authorised tyrannicide would never 
have been disputed, if this law had not unhappily served to supply 
a doctrinaire motive to the assassins of Caesar. Mommsen scorns 
to take refuge in the subterfuge that Caesar was not a king. For 
the rest it would have been better if he had been contented to take 
up the impregnable position that assassination as a political weapon 
is never to be justified, and that a law or oath which prescribed 
it to all future generations ought never to have weighed in the 
minds of persons professing to be serious statesmen. Discussions 
as to its binding character should have been left to Roman 
antiquarians and Greek philosephers. 


It is time to return to the discussion of the imperium of the 
magistrate, by means of which the collective force of the community 
is brought to bear upon the individual, in antithesis to the self-help 
which brings the force of one citizen to bear on another. It is 
manifest that such a gathering up of force in the hand of a leader 
is necessary for the command of soldiers on a warlike expedition, 
and accordingly the absolutism of the commander is accepted by 


the Romans as the type of the original and unfettered power of 
the magistrate. This unfettered power extends in historical times 
far beyond the narrow limits which an Englishman is used to place 
on the phrase ‘military law,’ and it represents the rule under 
which, at one time, all the inhabitants of the western world, 
excepting a small privileged class, lived and suffered. For the 
Romans militiae ‘on service’ is a locative opposed to domi, and 
includes the whole world less the city of Rome. The imperium 
militiae is exercised not only on the soldiers, legionary or auxiliary, 
but on the whole population (except so far as a definite treaty may 
give to this or that allied territory a precarious exemption), and not 
only on the subjects but on the Roman citizens who venture outside 
the charmed circle of the wallsof Rome. In this sphere there exists, 
no doubt, the concurrent jurisdiction of the native authorities of 
subject states, but the Roman magistrate is, like the English crown, 
‘ over all persons and in all causes supreme,’ and in his supremacy 
the distinction, so far at any rate as criminal law is concerned, 
between military and civil jurisdiction, though in practice it can 
never have been wholly disregarded, is legally non-existent. The 
imperium militiae explains®' not only exactions from a peaceful 
town, such as Livy * ascribes to the consul of 173 b.c. at Praeneste, 
% Strafrecht, p. 29, n. 2. 


2 Livy, xlii. 1. ‘That Roman citizens,’ Mommsen adds, ‘ were not treated in 
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but the intervention of the senate (that is to say, of the consuls on 
the advice of the senate), described by Polybius,™ ‘ in cases of crime 
demanding public supervision, as treason, conspiracy, poisoning, 
and assassination thoughout Italy.’ Mommsen sums up the matter 
as follows :— 


Outside the walls the state of war is legally permanent. . . . Liability 
to military jurisdiction falls in the first place on every man serving in the 
Roman armies, but furthermore in point of law on every man whomso- 
ever, Without distinction of his personal rights. The extension of the 
discipline of the camp to Italians and provincials not on military service 
is the legal source of that abuse of the powers of magistracy of which 
the last two centuries of the republic more especially present us with 
instances unparalleled in atrocity.™ 


As regards the provincials this subjection to unlimited power 
lasted to the end ; but as regards Roman citizens towards the end 
of the republic some legal limits were placed on the imperium of the 
magistrate even outside the walls. A lex Porcia of uncertain date 
is described * as having ‘forbidden to scourge or slay a Roman 
citizen.’ A coin of the Porcian family, representing a man in 
armour stretching forth his hand, with the legend Provoco, shows 
that the law must have extended the right of appeal to the camp, 
and justifies Mommsen in refusing to accept literally Cicero's 
statement *’ that the only innovation in the leges Porciae was in the 
sanctio; it likewise serves to correct the modern conjecture, other- 
wise plausible, that the alteration in military discipline for Roman 
citizens, which certainly took place in the latter part of the second 
century B.c., is to be attributed to Caius Gracchus. Mommsen 
further points out * that the effect of provocatio in this case was 


like manner was due not so much to any legal prohibition as to a wholesome respect 
for the tribune and the comitia which awaited them in Rome.’ 

53 Polyb. vi. 13,4. See Strafrecht, p. 146. 4 Ibid. p. 29. 

55 Livy, x. 9, 4. 56 Strafrecht, p. 31, n. 3. 57 De Rep. ii. 31, 54. 

88 Strafrecht, pp. 32, 478. He shows that the same effect is produced on the 
provincial governor under the principate by the ‘appeal unto Caesar.’ That such an 
appeal is really a denial of jurisdiction is sufficiently clear from the case of St. Paul 
and Festus. Mommsen does not notice the serious difficulty of cases of decimation 
{as Plut. Crass. 10) and of Q. Cicero’s threats against Roman citizens in Asia (Cic. Ad 
Quint. Fratr. i. 2,6). Perhaps these last were mere bluster; and as to Crassus, he 
may have held that soldiers abdicated their citizenship by leaving the post in which 
their country had placed them (see below, n. 69). It certainly seems strange that the 
action of Crassus was never questioned, whereas that of Cicero against the Catili- 
narians was so fiercely attacked. Mr. Greenidge (Class. Review, 1896, x. 226) 
has attempted to solve the problem by a most interesting and ingenious hypothesis. 
He believes that there never was any legal limitation of the ‘imperium’ outside the 
walls, though he admits, of course, that there was a moral and customary limitation. 
The action of Verres when he crucified Gavius would be, according to Mr. Greenidge, 
cruel, wicked, and shocking, but not unlawful. This theory, however, obliges him to 
explain Sallust’s remark about the scourging and beheading of Turpilius (Jug. 69), 
‘Nam is civis e Latio erat,’ in connexion with the proposal ascribed to the elder 
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doubtless not, as in the case of the quaestors or duumvirs in the city, 
to submit a sentence definitely passed by the magistrate for con- 
firmation or rejection by the comitia, but to lead the commander to 
refrain from passing a sentence which he could not carry out, and 
to content himself with arresting the offender and sending him to 
Rome for trial by the city magistrates, with the subsequent appeal 
to the people. From that time forward ‘to be subject to the axe 
and the rods’ was the description of an alien as opposed to a Roman 
citizen. Diodorus”™ tells of an actor pleading for his life to an 
enraged mob of Italians at the outbreak of the Social War. ‘Iam 
no Roman, but subject, like you, to the rods. I go hither and thither 
through Italy, trading in pleasantries and in chase of good cheer 
and laughter; do not kill the swallow who is at home everywhere, 
to whom heaven has granted to nest unharmed about every man’s 
house.’ In the same way Pliny’s well-known account ® of Balbus 
of Gades, sed accusatus et de iure virgarum in eum iudicum in 
consilium missus, which might at first sight seem to point to a court 
martial hesitating whether or not to flog him, is interpreted by 
Mommsen,*! and I think rightly, as referring merely to the suit in 
which his Roman citizenship was questioned, and in which Cicero 
delivered the extant speech for the defence. 

The unlimited jurisdiction is not confined to the region of 
militiae, but is exercised even inside the walls over all subjects and 
foreigners, and possibly over all women,” even though citizens. 
The magistrate decides on his own authority, or with the assistance 
of such advisers as it may please him to consult, on every allegation 
of crime against any but the members of the privileged class of 
citizens of Rome. If he finds the accusation proven he scourges or 
puts to death according to his discretion without any possibility of 
appeal. Marcus Marcellus, consul in 51 B.c., scourged in this 
manner a misdemeanant Transpadane, simply to show that he did 
not agree with Caesar’s contention that the colonists of the land 
between the Alps and the Po were Roman citizens. 

The manner of death, whether outside the walls, in the camp,® 
or in the subject territory, or as inflicted on the unprivileged male 
freeman within the city, is apparently always beheading with the 
axe. Beheading likewise appears as the regular method of public 


Livius Drusus (Plutarch, C. Gracch. 9, 3), as meaning that Turpilius had become a 
Roman citizen, and therefore he was executed, which could not have been done if he 
had remained a Latin. I think that this interpretation is impossible in itself, and 
that it drags down with it the whole hypothesis to which it coheres. 

8° Lib. xxxvii. 12, 3. 

© Hist. Nat. vii. 43, 136. | Strafrecht, p. 47, n. 4. 

* This is Mommsen’s theory, but it is difficult to establish (see below, p. 252). 

* The ‘running the gauntlet,’ ‘fustuarium’ (the fvAokoria of Polybius), is, as 
Mommsen points out (Sirafrecht, p. 32, n. 2), not necessarily a death sentence, 
though death generally results. 
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execution under the principate, but the sword gradually supplants 
the axe as the instrument.™ 

It remains to consider a few cases in which the unlimited power 
of the magistrate is exercised, even inside the walls and on Roman 
citizens, without the permission to appeal which commonly frus- 
trates it. Mention has been already made of the tribunician self- 
help and of the execution of the seducer of a vestal; the disputed 
cases of criminal commissions, like that against the Bacchanalians, 
and of the powers exercised under the senatus consultwm ultimum 
must be reserved for the present. Besides these we find two un- 
doubted instances of great importance. In the first place the ap- 
pointment of a dictator, before the epoch when the powers of the office 
were curtailed,® suspended the right of provocatio, and in the last 
days again of the free state the dictators reipublicae constituendae, 
Sulla and Caesar, and the triumvirs who succeeded to their power 
were similarly unfettered. Secondly, the chief magistrate always 
possesses unlimited power in dealing with military offences even 
within the city. Mommsen gives a number of instances, such 
as that of Matienus,® who was scourged and sold as a slave for 
deserting the army in Spain in 138 z.c., and of the Campanian 
deserters *” (cives Romani sine suffragio), who seized Rhegium after 
the war with Pyrrhus, and on their capture were beheaded in the 
Roman Forum. Some objection was raised by the tribunes as to 
the legality of this proceeding, but they did not insist so far as. to 
interpose their auxilium. Persons who tried to evade military 
duty were subject to the same summary process.® Augustus sold 
as a slave a Roman knight who had maimed his sons with this 
object ; a like punishment fell on all who neglected at the census 
to inscribe their names on the list of those liable to service, and 
M’ Curius, consul in 275 B.c., treated in the same way the first 
man who failed to answer to his name at a sudden levy. Cicero 
justifies such exceptions to the rule that no Roman can be deprived 
of citizenship or liberty, on the ground that by neglecting the duties 
of citizens and freemen such persons have of their own action ab- 
dicated their status and renounced the corresponding rights.” 

“ Strafrecht, p. 924. ® See Festus, s.v. ‘ optima lex.’ 

% Strafrecht, p. 43, n. 2. This case presents an incidental difficulty which has 
doubtless puzzled many, but which Mommsen has admirably solved. The Epitomator 
of Livy (book 55), our authority for the case, says ‘accusatus est apud tribunos 
plebis.’ It is obvious that it must be the consul, and not the tribune, who acts in a 
case of military discipline; but appeal can always be made to the tribunician 
‘auxilium,’ and in this case the tribunes assembled in an administrative council, 
which Livy treats as a kind of court, and heard the plea of the accused before 
deciding not to interfere on his behalf. We may compare the case of Sthenius (Cic. 
in Verr. ii. 41, 100), which is so far parallel that here too the tribunes hold a quasi- 
judicial inquiry in order to decide how to exercise their administrative functions. 

67 Val. Max. ii. 7, 15. ® Strafrecht, p. 44. 

*" Pro Caecina, 34, 99. Mommsen (Strafrecht, p. 945, n.) finds this doctrine 
‘sophistic,’ but it is difficult to see what other theory will cover the facts; the doctrine 
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Yet one more preliminary question remains. What is the con- 
nexion of the criminal law of Rome with the power of coercitio 
appertaining to the magistrate? ‘Disobedience and coercitio,’ 
says Mommsen,” ‘ may be looked on as correlative ideas, just like 
crime and punishment.’ Thus cvercitio in its widest sense is 
coincident with the whole original power of the magistrate as con- 
ceived by the Roman jurists. 


The guiding idea“! is that the magistrate must retain the right of 
command, and that a command cannot be conceived without some means 
of compulsion. It is true that the magistrate ought not to use coercitio 
against any action which displeases him, as if he were called upon to 
administer censorial rebuke, but should enforce it only for the purpose of 
securing the necessary play for his official acts, but we cannot by any 
means find herein a positive limitation. Coercitio can be legally 
employed against every action without distinction, and, supposing that it 
does not overstep any limits imposed by positive legislation, it may be 
improper but cannot be illegal. 


Outside the walls such positive limits hardly existed, and Mommsen 
is justified in writing, ‘The governor has within his province 
coercitio to the fullest extent, even the capital coercitio, over non- 
citizens for all times, over citizens likewise down to the age of the 
Gracchi ;’ and again,” ‘ In the coercitio of the governor is united 
the military and civil power of the magistracy.’ ® 

But even as against citizens inside the wall, the magistrate has 
a certain field for the exercise of arbitrary power, narrowed down, 
but not reduced to nothing, by legislative enactments. He can 
fine the citizen a sum™ not exceeding 30/. in one day; he can 
seize any of his chattels and publicly destroy them (concidere 
pignus) ;* he can throw him into prison;” he can order him to 
quit Rome (relegatio”) ; down to the time of the Porcian law 
he can even flog him.” In all cases the arbitrary power is 


is really the same as that of the renunciation of citizenship by the ‘ perduellis’ (see 
below, p. 238). He is, no doubt, right in attributing such proceedings to coercitio 
rather than to criminal law. 

© Strafrecht, p. 40. 7 Ibid. p. 38. 2 Ibid. p. 235. 3 Tbid. p. 39, n. 4. 

™ Ibid. p. 51. In another passage (p. 901, n. 2) Mommsen adds the con- 
fiscation of a man’s property by the ‘ consecratio’ of a tribune; but this seems to 
have been of doubtful validity unless ordered beforehand by the people (see Cic. De 
Domo, 40, 106). > Strafrecht, p. 53. 

6 Tbid. p. 48. The ‘Lex Julia de vi publica,’ which forbids the imprisonment 
of Roman citizens, expressly excepts the case of arrest for contempt of court (ibid. 
p. 49, n. 2). 

7 Strafrecht, p. 48, n. 1. To the instances given by Mommsen may be added 
that of Gabinius, consul of 58 B.c., who thus expelled a Roman knight, Aelius Lamia, 
for upholding with too great fervour the cause of Cicero (Pro Sest. 12, 29), and that 
of Cicero himself, who professes to humour Catiline and give him an opportunity of 
joining his confederates in arms by ordering him to quit the city (Cic. Cat. i. 8, 20). 

*8 This is not generally recognised, but I think on the whole that Mommsen has 
made out his case that the ‘necare et verberare’ forbidden by the Valerian law must 
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subject to the equally arbitrary prohibition of a colleague or a 
tribune. 

Originally, no doubt, coercitio was everything: it formed, as 
Mommsen says, ‘the germ cell of the criminal law.’” ‘ The im- 
perium,® limited by law, has developed out of the original unlimited 
imperium ; in other words, criminal law has been evolved out of 
coercitio ;’ and again, ‘ We may define the original criminal iudi- 
catio as coercitio limited by provocatio.’ *' Henceforward it is the 
limits and not the original power which demand most attention, 
and it is to them that Mommsen traces most of the machinery 
of the later criminal law. 


The transition from the inchoate forms of justice, which we 
have been considering, to a regular system of criminal procedure 
is described by Mommsen * in the following words :— 


In the household discipline, in martial law, and in coercitio there is 
to be found a wrong, an investigation, an expiation of this wrong, and 
finally a power legally extending over the perpetrator, and exacting the 
expiation ; in these spheres we may speak of a punishment, but not yet 
of a penal law. . . . If the household lord, the war lord, the bearer of 
the civic imperiwm punish, yet this is always and necessarily an arbitrary 
act—not that what is arbitrary is always unjust. . . . The conceptions 
of guilt and punishment are as old as mankind, and do not first come to 
birth with the criminal law. . . . The criminal law begins where the 
arbitrary will of him who wields the power to punish and the right of 
judgment has limits placed on it by the law of the state, or by 
custom strong as law. The law indicates objectively those immoral 
acts against which proceedings are to be taken on behalf of the 
community, and forbids similar proceedings against any other acts; the 
law orders the process of investigation in positive forms; the law 
establishes a corresponding satisfaction for each crime. The Roman 
public criminal law begins with the Valerian law, which submitted the 
death sentence of the magistrate on the Roman citizen to confirmation 
by the corporation, Roman private criminal law with that system which 
took the definite sentence of punishment out of the praetor’s hands, and 
for the conditional sentence referred the fulfilment of the condition to 
the juror. From that time forth there is in Rome no crime without a 
criminal law, no criminal procedure without a law of procedure, no 
punishment without a law of punishment. 


The presentation as a whole is admirable; but we must be 
careful not to les Mommsen’s eloquence mislead us into exaggerating 
the effect of the first introduction of a rule of law as opposed to the 
rule of arbitrary command. When Mommsen says that ‘hence- 
refer to scourging preliminary to death (Strafrecht, p. 42, n. 1), and that stripes 
alone were not recognised as a substantive punishment in any regular criminal trial, 
but were left as a means of ‘coercitio’ in the hands of the magistrate until forbidden 
by the elder Cato (ibid. p. 47, n. 3). 

 Strafrecht, p.543. Ibid. p.599. ™ Ibid. p.475,n.5.  “? Ibid. p. 55. 
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forth there is no punishment without a law of punishment,’ and 
when in another passage“ he adds in the same strain, ‘The 
Romans were conscious that a power in the magistrate to punish, 
not founded on positive statute, overthrows the rule of law, and 
that even the permission of appeal to the people does not alter this 
fact,’ these statements must be qualified by stretching the sense of 
‘ positive statute’ to include the highly elastic conception of per- 
duellio, and by limiting the sense of the word ‘ punishment’ to an 
extent which makes the statements almost identical propositions. 
These points come out more clearly later in the work. On p. 475, 
for instance, we find, ‘ The entire magisterial coercitio in the proper 
sense of the word . . . is not subject to appeal to the people ;’ 
and again, ‘ Appeal can be laid only against the public judgments, 
whose conception and sphere as opposed to that of magisterial 
arbitrary power, coercitio, is defined by that very test.’ Surely this 
is an argument in a circle, and one which further suggests a 
paradox. Ifa fresh criminal law does not create a fresh liability 
to punishment for the offender, but only removes another offence 
from the category of those which the magistrate may punish as he 
pleases to the category of those which he can only punish in a 
certain way, and under restrictions which provide every chance for 
escape, it seems as if that which the criminal has to fear is the 
absence rather than the presence in his case of this ‘law of punish- 
ment without which there is no punishment.’ It would have been 
small consolation to Matienus, for instance (above, p. 234), to be 
told that he was not being punished but only coerced. 

Perhaps a practical solution of the paradox may be found 
if we consider the working of the tribunician power. Unless 
Matienus’s case had been a very bad one indeed, so bad that no 
possible sympathy could be aroused for him, the tribunes wouid 
have forbidden the severe action taken against him. In de- 
lineating the respective spheres of the comitial procedure and of 
magisterial coercitio we must remember that the magistrate who 
elects to take the first method is pretty safe, so long as he confines 
himself to traditional practice, from the interference of the tribuni- 
cian veto, whereas if the more arbitrary course is preferred it has 
to be taken under the scrutiny of ten pairs of watchful eyes. The 
tribune was always eager to pounce on any opportunity of justi- 
fying his existence and of vindicating the rights of the private man 
against any use of the magistrate’s power which could be considered 
tyrannical cr excessive. The practical result was that, except in a 
few specified cases, coercitio within the walls was limited to petty 
matters, and that if the magistrate wished to punish severely he 
would not be allowed to do so unless he put his sentence in such a 
form as to make it liable to appeal. It is evidence then of the 

*S Strafrecht, p. 53, n. 1. 
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growing frequency and importance of an offence when we find that 
it becomes worth while for the community to interfere by passing a 
law against it. Though the result of this interference is in form 
to limit the magistrate in his power of punishing the offence in 
question, yet practically the law thus marks it out as deserving 
severe punishment, and provides a way in which the magistrate, 
without incurring the liability to blame or hindrance, may more 
effectively though more mildly deal with it. If on the other hand 
an offence becomes very prevalent or very dangerous, the remedy 
is a step backwards to magisterial power, sometimes exercised 
independently, if the tribunes acquiesce, as on Matienus, sometimes 
stirred up (as we shall see later on, p. 252) by a charge from 
senate or people requiring the magistrate to hold a special quaestio 
without appeal on the matter specified. 

The invention, then, of the comitial procedure is the important 
point; the cases which shall be brought under it, by removal 
either from the sphere of cvercitio or from that of private suits, are 
determined from time to time—‘ seu legibus, seu moribus **—custom 
standing on an equality with the written law.’* Mommsen is 
probably right in holding that ‘ public jurisdiction ’ first begins in the 
case of the Roman citizen who, by his own act, has placed himself 
in the position of an enemy (perduellis). The guilt, froma Roman 
point of view, of the foreign enemy is notorious, and the fate which 
awaits him is death. In numero hostium habere is the Latin 
euphemism for a general massacre. But the question whether a 
man who was once a citizen falls under this category is one which 
may sometimes demand inquiry. 


The magistrate proceeds to inquire, and here we have the beginnings of 
a criminal trial, no matter whether he decides on his own authority or 
whether, as from the first he is justified in doing though not bound to do, 
he submits to the people the question whether to remit the death penalty 
on the man guilty of injuring the community or to let that penalty have 
its course. 
The conception of the ‘injury to the community’ which calls 
for public intervention soon spreads from the deserter and the 
conspirator to the man who ‘appropriates the goods of a temple 
(sacrilegium), steals the public cattle (peculatus), or injures the public 
buildings or roads.’ Further, as early as the Twelve Tables we 
find certain acts, which are primarily offences against individuals, 
held nevertheless to be so dangerous to the public that the com- 
munity directly interests itself in their punishment. This is the 
case with murder of a freeman (extended to cover false witness in 
a capital case *’), arson, theft of growing corn, and the public 
utterance of scandalous verses against an individual. These are all * 


* Livy, xxvi. 3, 8. 85 Strafrecht, p. 151, n. 1. 86 Ibid. p. 59. 
87 Ibid. p. 155, n. 3. *s Ibid. p. 646, n. 2. * Ibid. p. 60. 
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treated as public crimes, and every trace of a co-operation of the person 
immediately injured or of his gentiles thereby disappears; so that the 
subordination of the gentes to the collective body of citizens must be 
taken as an accomplished fact, when the law is issued. The offender 
under these categories is not considered as a public enemy, and his 
citizenship is not regarded as annihilated by the criminal act itself; but 
the procedure on the part of the magistrate is identical, except that in 
case of these crimes the inquiry is indispensable, whereas in those 
directly aimed at the state the notoriety of the fact may often make 
investigation unnecessary. 


The distinction between the two categories is further kept up 
by the circumstance that the ordinary crime is commonly dealt 
with by the standing quaestores, perduellio by specially appointed 
duoviri,®” or later by the tribunes. But the sphere of activity of 
the latter is constantly increasing, and any action which they hold 
to be an injury to the community may be treated by them as 
perduellio. The trial of the censors of 169 3.c.*' for contempt of 
tribunician authority, and that of fraudulent contractors in the 
second Punic war,”? may be cited as instances. It was certainly 
never laid down beforehand that these particular actions should be 
the objects of a trial, whether for a capital or for a pecuniary 
penalty, but the tribunes in each case were able to make them so. 
‘The tribunician criminal procedure,’ as Mommsen says,’ ‘ ex- 
tended itself over the whole sphere of state trials.’ The question 
is more difficult with crimes belonging to the parricidium class. 
What became of the first forger?°* Was his neck wrung in the 
prison by the consul’s coercitio? or did a quaestor condemn him 
for a new crime and leave him to appeal to the people? or did 
the injured party bring a private suit against him for damages 
before the praetor ? These are questions which it is easier to ask 
than to answer. 
























Mommsen has done good service by clearly establishing the 
nature of the comitial trial, as in all cases an appeal for pardon 
against the sentence of a magistrate; and a good deal that is to 
be found in modern text-books is thereby set aside. A. W. Zumpt, 
for instance,” misled by the phrase iudicium populi, which he takes 









% Strafrecht, p. 155, n. 3, and p. 528,n.1. The Horatius case, undoubtedly one 
of ‘parricidium,’ has to be treated in the story as ‘ perduellio,’ because quaestors 
having, according to the traditional chronology, not yet been invented, the creation of 
‘duoviri’ is necessary for the procedure. 

*! See above, p. 228. * Livy, xxv. 3. % Strafrecht, p. 156. 

** There is a curious story in Cic. De Of. iii. 20, 80, referred to by Mommsen 
(Strafrecht, p. 672), how Marius Gratidianus as praetor entered into agreement with 
his colleagues and the tribunes to issue a joint edict about the coining of false money 
(‘ conscripserunt communiter edictum cum poena atque iudicio’) and then took all 
the credit himself ; but this does not help us much. 

*% Zumpt, Criminalrecht, vol. 1. ii. pp. 141, 142. 
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in a technical sense, whereas it is really a loose literary expres- 
sion, attempts to assimilate the functions of the magistrate in 
such trials to those of the praetor in the proceedings in iure in 
civil suits, and the functions of the people to those of the unus 
iwlex appointed under the formulary system by the praetor. He 
even *’ represents the people in the trial of Horatius as exercising 
an authority delegated to it by the king, and believes that the 
king could ignore or modify the people’s decision—a theory run- 
ning counter to all the principles of Roman constitutional law. 
Much more excusable is another error which Zumpt shares with 
Sir Henry Maine, founded on the frequent use in literature of the 
words accusare and accusator, as applied to the magistrate in a 
criminal trial. Maine believes that the magistrate is in the 
position of the proposer of a law, and that it is the people which, 
in these cases, strikes directly at the offender by a legislative act, 
as we should say by a ‘bill of pains and penalties.’°* This belief, 
however natural, proves a fruitful source of error, and leads 
incidentally to a total misconception on Maine’s part of the 
nature of the quaestiones, which he takes to be committees of the 
popular assemblies. This misconception has been logically 
worked out to what proves to be a reductio ad absurdum by Pro- 
fessor Beesly '®° in his analysis of the proceedings against Clodius 
for sacrilege. 

In discussing the so-called iudicium populi I have nothing to 
do but to quote and analyse Mommsen’s account and to express 
the fullest concurrence. The whole structure is based on the 
power of the magistrate. 


Criminal jurisdiction—that is to say, the bringing about of the punish- 
ment of a public or private offence which infringes on the rights of the 
Roman commonwealth—belongs, as does judgment generally, to the 
rights and duties of the magistrature, and further exclusively to the 
officers endued with the full magisterial power, the imperium or an 
equivalent power.'®' Whether the magistrate pronounces at his own 
discretion, and whether this pronouncement is final, or whether it can be 
cancelled by the people, or whether again the magistrate gives decisions 
conditional on the finding of jurors, or even makes his pronouncement in 
accordance with the discretion left by him to the jurors, in a legal sense 
every sentence is a magisterial pronouncement.'°” 


This idea lies at the root of the whole matter, and it has 
important historical consequences. It is because every sentence 


%© See Strafrecht, p. 116.  Zumpt, Criminalrecht, vol. 1. i. pp. 87, 94, 98. 

% Maine’s Ancient Law, p. 381. So too Zumpt, Crim.-Prozess, p. 6, note: ‘ The 
jurisdiction of the tribunes and aediles, assisted by the assembly of the people, is to be 
regarded rather as a kind of legislative action.’ 

% Maine, pp. 381-9. © Catiline, Clodius, and Tiberius, pp. 51-4. 

10) T.e, the ‘ sacrosancta potestas’ of the plebeian magistrates. 

102 Strafrecht, p. 135. 
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was held to be the work of the magistrate, and not of the people, 
that the liberty of the citizen came to be measured by the extent 
to which he was allowed to brave the magistrate by evading or 
alleviating the effect of sentences. 

Where, then, does the part of the people come in? Here again 
the answer is best expressed in Mommsen’s words.'® 


Upon the execution of the sentence the condemned man can demand 
the final decision of the sovereign commonalty, appeal from the 
magistrate to the comitia. To quash the sentence of punishment, as is 
craved by the condemned, is an act of sovereign power. The magistrate 
has answered the question of guilty or not guilty in the affirmative, and 
although the progress of the inquiry takes up this question again, and an 
acquittal by the comitia may possibly be the result of a conviction on 
the part of the majority of the citizens that the accused is innocent, yet 
the idea that forms the base of the proceedings is not that of innocence 
but of remission. This comes out with overwhelming force in the 
Horatius legend. The offence is the most serious conceivable, the 
perpetrator notorious and avowing the fact; but there is ground for 
absolution in the patriotism which atones for everything. It is quite 
obvious that the proceedings before the comitia must be conceived as a 
petition for grace. In the oldest category, that as to the forms of which 
we have the fullest tradition, the trial for perdwellio before the duoviri, it 
appears expressly as a cancelling of the sentence pronounced by the 
magistrate. It is true that in the scenes portrayed to us from later times 
the punishment appears not as a judgment of the magistrate who conducts 
the business, but as a proposal which he brings before the comitia; but 
the magistrate, by the very fact of defending his own sentence before the 
people against the petition for pardon, cannot help making a proposal to 
them, and so this conception does not really exclude a previous judgment 
on his part. The decisive consideration is that the comitia is never under 
any circumstances assembled to judge, but always to confirm or to over- 
throw a judgment, whereby any alteration or aggravation of punishment 
is excluded. This is nothing else than a legal expression for pardon. 


Mommsen perhaps a little understates his own case. It is 
obvious that practically the possibility of appeal reduces the magis- 
trate from the position of a judge to that ofan accuser; he becomes 
a party in the subsequent proceedings, so that if the accused is 
finally condemned it is held to be a victory for the magistrate ; 
si vincent, caput obnubito, &c., says the old formula in the Horatius 
case. This is quite sufficient to account for the words accusare and 
accusator being habitually used to describe him. But not only in 
the capital trials for perduellio, but in those where the punishment 
is only a fine, the true legal conception is that of appeal from a 
sentence already passed. If, as Maine supposed, each trial was a 
direct act of legislation, it would be a privilegium of the very kind 
which the Twelve Tables forbade. The true legal relations of the 


103 Strafrecht, pp. 167 and 477, 
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parties are thus expressed in Cicero’s words:' quum magistratus 
iudicassit irrogassitve, per populum multae poenae certatio esto. It 
may be true, as Mommsen thinks,'” that the word irrogare etymo- 
logically contains a reference forward to what the magistrate will 
have to do when the matter comes before the people (that is, to ask 
them to consent to his sentence), and it is certainly true that the 
appeal in later times is always taken for granted from the beginning 
of the proceedings, so that the magistrate seems to invite the co- 
operation of the people, without waiting for their intervention to be 
claimed ; but nevertheless irrogare in this passage of Cicero is used 
in strict parallelism to iudicare, and the proceedings that are to 
follow are the same in both cases, and so irrogare must, in law if 
not in etymology, mean at the moment of pronouncement ‘to 
impose’ a fine, not ‘ to propose’ one.'* About iudicare'’” there is 
no question that it means to ‘condemn,’ and strictly to ‘ condemn 
to death ;’ and the use of the phrase in this sense is not confined 
to primitive times or to the duoviral trial. The perduellionem tibi 
iudico of the duovir to Horatius is expressly repeated by the tribune 
of 211 B.c., perduellionis se iudicare Cn. Fulvio, and by the tribune 
of 169 B.c., utrique censori perduellionem se iudicare pronuntiavit,'* 
and Caesar in 63 8.c. doubtless used the same words to Rabirius, 
when-—sorte iudex in rewm ductus tam cupide condemnavit, ut ad 
populum provocanti nihil aeque ac iudicis acerbitas profuerit.’ 

The moral and political aspect of provocatio is summed up in a 
passage '!° of singular force and eloquence. 


This mighty act of fettering the imperiwm still bears upon it the 
marks of its original germ. That power by virtue of which the 
magistrate in the comitial criminal trial pronounces the first sentence 
is the same by virtue of which he judges without restraint women and 
strangers. In so far as that power is bound to justify its sentence 
before the community and ceases to have the last word its arbitrary 
character is limited but not removed. Furthermore the arbitrariness of 
the final decision is not altered but only transferred. This form of trial 
is not subject to the law in the same way as that power of punishment 
which has its organ in the jury trial... . It is a magnificent act of 
political self-restraint that the omnipotence of the assembly is brought 
to a stand if the magistrate acquits, that no citizen can be condemned to 

4 De Leg. iii. 3, 6. 5 Strafrecht, p. 166, n. 3. 

16 In the early inscriptions respecting sacred enclosures quoted by Mommsen 
(Strafrecht, p. 158, n. 3) ‘multare’ and ‘multam irrogare’ seem to be used in- 
differently in the several versions of the same formula. The jurists of the principate, 
to say nothing of laymen, constantly use ‘ poenam irrogare’ in the sense of ‘ to inflict.’ 

1°? See Strafrecht, p. 3, n. 2, and p. 769, n. 4. Zumpt, who thinks that there was 
an appeal in case of the duoviri, but in case of all other magistrates a sentence in 
first and last instance by the people, has to draw just the opposite conclusion from 
the parallelism of ‘ iudicare ’ with ‘ multam irrogare,’ and to explain away the sense of 
‘judicare ’ in all cases except that of the duoviri (Criminalrecht, 1.ii. 185-92). I need 
hardly say that I think him wrong. 

108 Livy, xxvi. 3,9, and. xliii. 16,11. ' Suet. Jul.12. "* Strafrecht, p. 171. 
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heavy public punishment except by the agreement of the magistrate and 
the community; but pardon is no less arbitrary; and unrighteous 
acquittal is no less a wrong. The Roman criminal law is certainly the 
most powerful manifestation of civic freedom and the most majestic 
tribute to that freedom ; but it has the defects of its qualities, the coarse 
egotism which asks no questions about women and foreigners, the weak 


clemency towards offending citizens, the arbitrary power which is shackled, 
but not abolished. 


The introduction of compulsory provocatio is universally at- 
tributed to the lex Vuleria of the first year of the republic, and is 
thus brought into the closest connexion with the abolition of king- 
ship. 

This may be a legend (says Mommsen), but even so there is all the 
more reflected therein the necessary connexion of the democratical 
principle with the exclusive right of the community over the life and 
death of a citizen.'"! , 
The earlier laws on provocatio are said to have had for their sanction 
only the phrase improbe factum videri. Mommsen explains this to 
mean that 
if a magistrate ignores the appeal, and carries out the death sentence in 
spite of it, his office will no longer cover his action, and the action will 
be regarded as that of a private man, and so punished as murder.'!? 


This very plausible interpretation can hardly have been known 
to Livy, who evidently regarded '* the mere expression of moral 
censure as having been a vinculum satis validum legis in that golden 
age. Mommsen’s explanation seems undoubtedly right. 


With provocatio comes a change in the insignia of the city 


magistrate, by the removal of the executioner’s axe from the fasces 
of his lictors. 


This (writes Mommsen) is the symbol not of the abolition of the 
punishment of death for citizens, which only changed its form, but the 
exclusion from the city ring-wall of the rules of war, by virtue of which 
the wielder of the imperium could down to this time order the head of 
the disobedient citizen, as of the disobedient soldier, to be laid at his 
feet (p. 917). 

It is a curious paradox that the forms of punishment still 
publicly inflicted on citizens were all more cruel than beheading. 
According to the Twelve Tables the incendiary is to be burned 
alive ; if Mommsen’s interpretation'™ be right, the death in the 
sack was anciently inflicted on all murderers, the reservation of it 
as a special penalty for slayers of their own kindred being an in- 
novation; and crucifixion is really meant by the punishment 

'" Strafrecht, p. 162. "2 Thid. p. 167. us Livy, x. 9, 6. 

‘4 Strafrecht, pp. 643, 918-922. Mommsen points out that ‘ parri-cidium’ has 


nothing to do with ‘ patricidium,’ but that the prefix has the same meaning of ‘ bad’ 
as the ‘ per-’ in ‘ per-duellio’ and ‘ per-iurus.’ 


rR 2 











244 MOMMSEN’S ROMAN CRIMINAL LAW April 


prepared for Horatius,'” the suspenswm Cereri necari for the harvest 
thief in the Twelve Tables, and the punishment more maiorum 
threatened for Nero on his deposition. I think that Mommsen has 
gone far to establish these points, though he admits that they were 
commonly slurred over by the writers of the classical period, who 
regarded with horror the infliction on citizens of what was later a 
servile punishment. In practice these public executions were 
doubtless confined to very heinous cases,''® and private executions 
by strangling in the prison supplemented them at the discretion of 
the magistrate for ordinary malefactors. It may well be that the 
magistrate soon found it necessary to pledge himself beforehand 
not to inflict the more cruel punishment, lest he should give the 
accused the opportunity of miserabiliores epilogos,'” which might 
induce the people to acquit him altogether. 

It somewhat upsets our preconceived notions to find that death 
by smiting off the head, which we are accustomed to regard, and 
which was regarded under the principate, as a comparatively 
dignified form of public execution, was under the early republic 
reserved in the city for strangers, enemies, and deserters. This 
can only be explained by the close connexion of that form of 
punishment with the arbitrary proceedings of military justice ; 
and I am strongly inclined to think that this connexion, which 
Mommsen justly emphasises, dates from the earliest times, and 
that there is no occasion for his other somewhat fanciful explana- 
tion ''® of beheading by the axe as ‘answering to the ritual of 
sacrifice, and originally, doubtless, conceived as the offering up of 
a human victim.’ Only two passages are quoted by Mommsen in 
support of this contention. The first"! is a strange story in Dio 
Cassius (xliii. 24) of how in the year 46 B.c., under Caesar’s 
dictatorship, 


two men were slain as victims with a kind of ritual; and the reason 
for this I cannot tell, for it was not prescribed by the Sibyl or any other 
oracle; anyhow they were sacrificed in the Campus Martius by the 
pontiffs and the priest of Mars, and their heads were set on the Regia. 


I can offer no explanation of this, but Mommsen’s solution 
‘that this is without doubt a recurrence to an antique form of 
execution ’ does not seem very convincing.'® In the other instance 


45 This comes out clearly in Cic. Pro Rab. perd. 4,11, and 5,16. For Nero’s case 
see Suet. Ner. 49. 

16 This may explain why Cicero and the jury to which he spoke in the case of 
Roscius of Ameria evidently believed that the sack had never been used except for 
murderers of near kinsfolk, and why crucifixion came to be practically confined to 
slaves and subjects. 

47 See Cic. Pro Planc. 34, 83. Dio (xxxvi. 38) notices that in bribery cases the 
lighter the penalty the easier it was to get convictions. 

"8 Strafrecht, p. 902. Ne Tbid. p. 913. 

© T do not even feel sure that Dio means us to understand that these two persons 
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Mommsen’s theory certainly seems to have led him into an 
erroneous interpretation of his Latin authority. In the words of 
Festus— 


Homo sacer est quem populus iudicavit ob maleficium, neque fas est 
eum immolari, sed qui occidit parricidii non damnatur— 


he sees '! an 


antithesis between the magisterial execution by way of immolatio, carried 
out according to fas, and the private and plebeian execution carried out by 
way of self-help without magisterial action. 

That sacratio leads to this popular execution is undoubted, but the 
proper magisterial immolatio, supposed to be the antithesis to this, 
is read into the passage and not found there. By neque fas est 
Festus obviously meant nothing of the sort, but merely wished to 
negative the shocking supposition which might seem to be conveyed 
by the word sacer, that a human sacrifice was actually contem- 
plated.’*? Festus does not say that the criminal is called sacer 
because it is under certain accidental circumstances (the absence of 
a patrician magistrate) improper to sacrifice him, but notices (as is 
perfectly natural) that he is called sacer although it is always nefas 
to think of such a thing as human sacrifice. The Latin and the 
sense alike require us to take the words neque fas est, &c., not as 
part of the relative sentence but as continuing the principal sentence, 
and to translate—‘ not that it is lawful to sacrifice him, but &c.’ 


Another consequence of provocatio is that the superior magistrate 
withdraws from administering ordinary criminal justice. When 
King Tullus Hostilius resolves that an appeal shall be granted 
to Horatius he omits himself to judge and condemn, but appoints 
special officers for the purpose. So under the republic '* the chief 
magistrate thinks it beneath his dignity to utter a sentence which 
may possibly be reversed, and designates for this function less 
eminent persons, quaestors or duumvirs, who ‘ cannot plead their 
estimation ; ’ and the same task is undertaken by the tribunes, who, 
for all their power, are modest folk when compared with the splendour 
of the curule magistrate. Of the quaestors I need only say that 
Mommsen holds '*—and he is probably right—that the quaestores 
parricidii are not a separate board, but are identical with the urban 
quaestors of historical times. For the duoviri, he believes '® that a 
special law was required to bring them into existence on each 


were (like the one mentioned by him in the previous sentence) mutinous soldiers, as 
Mommsen assumes (Strafrecht, p. 913, n. 6). 

1 Tbid. p. 902, n. 1. 

‘22 Dionysius (ii. 10) gives substantially the same definition of ‘ sacer,’ év @e: yap 
‘Pwyalois, Scovs *BovAovto vnrow) reOvdvar, TA TOUTwY Tépara Oeay Sty Bh TH... 
koTovoud ew. 


%8 Strafrecht, p. 154. 1% Thid. p. 155. 5 Thid. p. 527. 
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occasion (a supposition difficult to reconcile with Cicero’s expression 
hic popularis a duumviris iniussu vestro'™), and further '*’ that, after 
the expulsicn of the kings, they were elected by the people. 
Mommsen does not quote any authority for the last statement, 
and I know of none save that of Dio Cassius, who says (xxxvii. 27, 2) 
that the duoviri in Rabirius’s case were appointed by the praetor 
ov kata ta matpia. I venture to think that Dio is a better 
authority for what certainly took place on this occasion than for 
an antiquarian objection to the practice recorded. It is very im- 
probable that Caesar and Labienus, when furbishing up the rusty 
machinery of antiquated procedure in this case, should have 
introduced an innovation, especially one so contrary to democratic 
principles. Dio’s statement may very likely be a mere inference '** 
on his part from the rhetorical blame conveyed by Cicero in the 
words quoted above (iniussu vestro). 

Several interesting points are dealt with in Mommsen’s lucid 
account of the procedure in comitial trials. The first step is for 
the magistrate to summon the suspected person to appear before 
him on a specified day (diet dictio). On that day begins '* the 
anquisitio—etymologically a strengthened form of quaestio. This 
is conducted publicly, the citizens being summoned to a concio to 
listen, ‘ evidently with regard to the final decision by them, which 
is anticipated.’ The magistrate must not conclude this hearing in 
a single day, but is bound to adjourn it twice (diem prodicere). At 
these sittings any citizen may with the permission of the magis- 
trate make himself heard, and the magistrate cannot decently 
refuse leave, though he may limit the speeches: thus in Rabirius’s 
trial in 63 B.c. Hortensius and Cicero were permitted to play the 
part of advocates, but were allowed only half an hour apiece to 
speak in, and that probably on different days (antea, Pro Rab. 6, 18). 


At the third sitting the magistrate pronounces, and it is not till. 


then that he is bound finally to decide what his sentence is to be.'* 
If he acquits there is an end of the matter; if he pronounces for 
death (iudiciwm) the appeal will be to the comitia centuriata, if for a 
fine (multae irrogatio) to one of the two tribal assemblies (populus for 
quaestors, plebs for tribunes). It is the difference of the assem- 
blies (so Mommsen thinks '*’) which determines the rule that a 


26 Pro Rab. perd. 4, 12. 27 Strafrecht, pp. 154, 587. 

28 Strange to say, Zumpt (Criminalrecht, 1. i. p. 93) does actually argue from the 
words of Cicero in the very way in which I conjecture that Dio may have argued : ‘ Auch 
Cicero wirft diesen Zweimiinnern ihre Ernennung durch den Praetor vor, und doch 
wire dasselbe gesetzlich gewesen, wenn in Horatius’ Processe der Konig sie selbst 
erwahlt hiitte.’ 29 Strafrecht, p. 164. 

8° Mommsen (p. 165) quotes several instances. The best are the trials of Cn. 
Fulvius (Livy, xxvi. 3), when the tribune ‘cum bis pecunia anquisisset, tertio capitis 
se anquirere diceret,’ and of Menenius (Livy, ii. 52, 5) ‘quum capitis anquisissent, 
duo millia aeris damnato multam dixerunt.’ 

131 Strafrecht, p. 167, n. 1. 
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capital and a pecuniary penalty cannot be conjoined.’* In either 
case the usual twenty-four days’ notice must be given for this 
‘fourth accusation,’ '* at which the citizens appear for the first 
time, not as mere listeners, but in their sovereign capacity to decide 
the issue. Cicero’s summing up of the regular procedure ™ 
now comes out quite clearly: ne improdicta die quis accusetur, ut 
ter ante magistratus accuset intermissa die quam multam irroget aut 
iudicet, quarta sit accusatio trinum nundinum prodicta die, qua die 
iudicium sit futurum. 

Another point is brought out by Cicero in the same passage— 
namely, that if on account of the auspices or for any other reason 
the comitia separates without coming to a decision, the meeting 
cannot be adjourned to another day, and so tota causa iudicium- 
que sublatum est. C. Claudius Pulcher, who lost the battle of 
Drepana in 259 B.c., escaped by a sudden rainstorm at his trial: 
the tribunes would not allow the capital trial to be renewed, but 
Claudius was heavily fined.» Mommsen is certainly right in his 
remark !**—* This can have been nothing but custom supported by 
tribunician intercession ; for example, no notice is taken of it in the 
trial of M. Manlius.’ '*7 

One of the most interesting of our authorities for this procedure 
before the comitia is the ‘Commentarium vetus anquisitionis M’ 
Sergii M’ f. quaestoris qui capitis accusavit Rocum,’ fragments of 
which are preserved in Varro’s book ‘De Lingua Latina.’ Amongst 
the instructions we find patres censeant exquiras et adesse iubeas. 
Mommsen’s interpretation is '* that 


this must be referred to the custom of getting together counsellors before 
taking weighty decisions, since it was open to the magistrate to let the 
case drop after the appeal had been entered. The magistrate then in 
this case has to betake himself to the senate as the consiliwm publicum. 
The consulting party was doubtless not legally bound by the advice thus 
given him. 


This interpretation is possibly right, and it would supply a precedent 
by way of analogy for Cicero’s consultation of the senate about the 
Catilinarian conspirators. It is strange, however, that we hear of 
no such consultation in any of the historical cases of a trial before 
the comitia; one would have thought that such an expression of 
Opinion would have had great weight as a prae-iudicium, and that 
its effect in each case would certainly have been noticed in the 


‘® Though Cicero lays some stress on this last point in his arraignment of 
Clodius’s procedure, it loses much of its practical importance when we remember that 
the goods of the man convicted of ‘ perduellio ’ fell as those of a natural enemy to the 
state (Strafrecht, pp. 72, 1006 seq.) 

'83 Thid. p. 169. 184 De Domo, 17, 45. 

% Zumpt, Criminalrecht, 1. ii. p. 311. 186 Strafrecht, p. 170, n. 5. 

' Livy, vi. 20, 11. 88 Strafrecht, p. 169. 
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story. It is a further difficulty that the ius senatus habendi is 
never known to have been delegated, and certainly did not belong 
to the quaestor in his own right. The senate was not ‘of counsel’ 
to him but only to the superior magistrates. Perhaps the instruc- 
tion merely means that the quaestor was politely to express his 
anxiety for the presence of the leading men of the state at the 
trial, and his hopes for the benefit of their advice during the 
debate. In any case I cannot think that Mommsen is right in 
explaining by reference to such consultation the difficult passage 
of Polybius (vi. 16) with which I shall deal later (below, p. 258). 

Another interesting question arises in connexion with the case 
of Rocus. 


In such a summons (says Mommsen) there arises the complication 
that the comitia centuriata could be called together only by one vested 
with the imperiwm, and that the three magistrates qualified to initiate 
such proceedings, the duoviri perduellionis, the quaestors, and the 
tribunes of the plebs, did not possess the necessary imperiwm.'*° 


M’ Sergius is therefore instructed ‘to send and ask for auspices 
from the consul or the praetor.’ In the same way, when the tribune 
applies to the praetor urbanus for ‘a day of the comitia centuriata ’ it 
is probably to be understood that the praetor lends him auspices to 
enable him to summon the assembly. In the case of the quaestor it 
is pretty clear from the account in Varro that he, though devoid of 
imperium, will himself preside in the comitia when assembled by 
virtue of his auspices, which he takes in this delegated capacity 
from his superior ; and the same is probably true of the tribune. 
It is not altogether easy to gather from Mommsens statement 
(p. 168) whether he adopts this view, but on the whole I think 
this is his meaning. By parity of reasoning we should suppose 
that not the king but the duoviri presided at the trial of Horatius. 
Livy in his story does not definitely commit himself as to the 
presidency, but, as the king is not mentioned after the duoviri 
are appointed, the silence of the narrator points the same way. 
The same question, as to who presides, arises in the trial 
of Rabirius in 63 B.c., and it is further complicated by a doubt as 
to whether Rabirius was tried once or twice. Mommsen believes '"° 
that after his escape on the charge of perduellio Rabirius was fined 
by the tribune, and that it was on his appeal against the multae 
irrogatio that Cicero delivered the speech in his favour which is 
still extant. I am inclined to think that the multae irrogatio 
mentioned in the speech refers to some earlier proceeding, and 
that the perduellionis iudicitum a me sublatum does not imply that 
1® Strafrecht, p. 168. 


‘° This seems at least to be stated on p. 582. I do not see how this is to be 


reconciled with p. 888, n. 1, where he says ‘ Rabirius could not be put on his trial 
twice over.’ 
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the accusation for perduellio was passed and done with, but only 
that Cicero had prevented Labienus from carrying through the 
trial according to the traditional forms of the Horatius case, with 
arrest of the prisoner beforehand and the actual infliction of death 
in case he were found guilty. That the accused, at the moment 
when the speech was delivered, was not in danger of actual 
execution is quite clear from the whole tenor of Cicero’s language, 
and this much is admitted on all hands. If Mommsen’s view be 
correct the second trial would undoubtedly be before the plebs, 
with the tribune presiding. On the other hand, if the occasion be 
the trial for perduellio, a puzzling question is left as to the presi- 
dency. It is certainly strange that in Cicero’s speech '' only the 
tribune is mentioned as controlling the proceedings. Perhaps the 
speech was delivered at one of the preliminary meetings in concione 
(described above on p. 246), at which the tribune might well 
claim to restrict the length of the speeches. Anyhow it is not 
clear who presided on the final day. Analogy would lead us to 
expect the duoviri; yet it is Metellus, the praetor, who appears 
in Dio’s account as the controller, and who breaks up the comitia 
centuriata by striking the flag.’ 


The consideration of the trial of Rabirius leads us to the most 
important historical result brought about by the machinery of 
appeal—the practical abolition of the punishment of death. We 
read in the early story how Kaeso Quinctius and Coriolanus and 
eight of the decemvirs were allowed to escape death by going into 
exile. The practice rapidly gained ground, so that by the time of 
Polybius it was the settled custom that in a capital trial the 
accused was free, until the last vote had been cast, to ‘depart 
openly, sentencing himself to voluntary exile; and the banished 
man will be safe if he retires to Tibur, Praeneste, or Neapolis, or 
any other state with which Rome has a sworn treaty.’ '* 

It is obvious that such a departure could take place only when 
the criminal was at the moment in physical liberty, whether or 
not bail had been given for his appearance; '“* and in the case of 
Kaeso Quinctius we find that his previous arrest is urged '*° on the 

“1 Zumpt (Criminalrecht, 1. ii.p. 396) ingeniously suggests that the speech, as 
delivered, may have contained many references to Caesar and his brother duumvir which 
were omitted on its publication in 60 B.c. It is certainly noticeable that the same 
letter (Ad Ait. ii. 1) which announces the publication of his Consular Orations records 


Cicero’s hopes of being able to influence Caesar in a friendly way and bring him round 
to a sound policy. 


2 Mommsen (see above, p. 245), and others believe (though Dio does not seem 
to me to say so much) that a special law was required on each occasion before 
‘duoviri perduellionis’ could be created. If so, the question who was to preside at the 
assembly might, of course, be settled differently in each case by a clause of the 
special law. 43 Polyb. vi. 14, 7. 4 Strafrecht, pp. 70, 71. 

M5 Livy, iii. 13,5. ‘Ut qui hominem necaverit de eo supplicii sumendi copia 
populo Romano fiat.’ 
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ground that only so will the people have the opportunity of exact- 
ing the penalty from him. On one occasion, that of the accom- 
plices of the fraudulent contractor Postumius in the second Punic 
war, the circumstance that the tribunes are disposed to arrest the 
accused beforehand leads many to go straight away into exile 
without standing their trial;'“* probably here likewise something 
worse than exile might have happened to them if they had been 
found guilty while under arrest ; Polybius too seems to imply that 
death is in store for the accused who has waited too long and 
against whom the decision of the assembly has been actually given. 

So far as I know there are only two cases in the story of the 
toman republic in which the law is distinctly said to have run its 
full course—that is to say, in which the criminal was allowed to 
appeal, the comitia decided against him, and the punishment of 
death was publicly inflicted. The two cases are those of Sp. 
Cassius and M. Manlius, both executed for treason. The two 
most guilty decemvirs, Appius Claudius and Sp. Oppius, were 
doubtless saved by suicide from a like fate. 

Pleminius, the lieutenant of Scipio Africanus, who had been 
guilty of the grossest outrages on the inhabitants of the Italian 
Locri, was seized as he was retiring to Naples for exile, and 
thrown into the prison of Rome, which he certainly never left 
alive. Contradictory accounts'” are given of his end, and it is 
impossible to raake out whether he was really tried or executed. 
Suicide in prison is recorded '* of a certain C. Cornelius, accused 
of rape; he probably anticipated by his death a trial before the 
centuries.“ The condemnation is mentioned of three parricides, 
Hostius (circ. 200 b.c.), Q. Fabius (circ. 100 B.c.) and Malleolus, of the 
same date. Of the last named it is expressly said’ that he 
perished in the sack, and Mommsen’ is probably right in 
arguing from his fate that, though at that time ordinary murder 
was already the subject of a jury trial, which did not admit of 


M6 Livy, xxv. 4, 11. 

47 Thid. xxix. 22,9; xxxiv. 44, 6. 48 Val. Max. vi. 1, 10. 

“4° Mommsen (Strafrecht, p. 961, n. 6; Staatsrecht, iii. p. 1069, n. 3, and p. 1250, 
n. 1) takes a different view. He considers both Pleminius and Cornelius to be men 
already condemned to death (apparently by the centuries), whose execution was put 
off indefinitely by the magistrates, so as to make their sentence practically one of 
imprisonment for life. He considers that this was likewise the meaning of Caesar’s 
‘ sententia ’ on the Catilinarians. I find it difficult to believe that Caesar so com- 
pletely justified the legality of Cicero’s act as to join in the sentence of death, or that 
the only difference in point of law between Cato and Caesar was that the one wished 
the death sentence to be carried out at once, and that the other wished the same 
sentence to be indefinitely suspended. It seems strange for me to be arguing for 
Caesar against his great advocate and the great disparager of Cicero; still, as a 
matter of history, I think that the explanation which I have offered elsewhere (Life 
of Cicero, p. 142) is the more probable. At any rate it exhibits Caesar’s action as 
more logical and consistent. 8° See Strafrecht, p. 614, n. 1. 

1 Ad Her. i. 18, 23. 182 Strafrecht, pp. 174, 644. 
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previous arrest, or consequently of actual execution, cases of 
parricide must have been reserved for the comitia almost ** down 
to the legislation of Sulla. These three cases may, I think, fairly 
be added to those of Cassius and Manlius, as instances of public 
execution following a vote of the people. 

In all the other cases of a trial before the centuries which are 
recorded in our annals the person found guilty escapes death by 
exile. The explanation is doubtless to be found in the activity of 
the tribunes, which caused the seizure of the person, the condition 
precedent for actual execution, to fall into desuetude.'"* It was in 
the power of any one of the tribunes to interpose his auxilium and 
let the accused man out of prison; and the constant presence of 
this power of release seems to have led to the habit of not at- 
tempting to arrest. In the ‘Commentarium vetus anquisitionis’ 
there is not a word about any such proceeding in a capital trial. 
The house of the accused is still his castle; the instructions are 
that M’ Sergius is to send the trumpeter to ‘blow his horn before 
the door of this wicked T. Quinctius Rocus, the same being a 
private person, and bid him to appear on the Campus Martius 
at daybreak.’ No obstacle, therefore, is opposed to the retirement 
from Rome. On the other hand we find that there were certain 
persons capitalem jraudem ausi’*® in prison at the time of the 
battle of Cannae, who were released on condition of enlisting in the 
army in that moment of supreme danger. It is possible, as 
Mommsen suggests,’” that the tribunician auzilium, though freely 
granted to state offenders or men of rank, would often be refused 
to the common criminal, and that for such persons previous arrest, 
with the possibility of death being actually inflicted, was not un- 
common in the middle period of the republic. By the time of 
Polybius it must have almost disappeared, for he speaks of the 
custom of allowing exile as universal. The clumsiness of the 
comitial machinery may have contributed to this; it no doubt 
saved a great deal of trouble if accused persons, as in the case of 
Postumius’s associates, were content to save their skins in exile ; 
but still more effective was the growing feeling that every such 
evasion was an assertion of the rights of the private burgess against 
the magistrate, whose power of punishment was thus curtailed, and 
the difference, thus proclaimed, between the Roman, though a 
criminal, and the outlander flattered the pride of citizenship. 
it seems a strange privilege that every Roman, just once in 


'83 Not quite; for Mommsen points out (p. 644, n. 1) that a reference to the 
‘ indices’ in a case described by Cicero (Pro Rosc. Amer. 23, 64) in B.c. 80 as ‘non ita 
multis ante annis’ shows that the reservation cannot have lasted quite down to Sulla. 

4 See Strafrecht, p. 327. > Varro, De L. L. vi. 92. 

86 Livy, xxiii. 14,3. Mommsen thinks that these would include both prisoners 
awaiting trial and condemned persons in whose case execution had been suspended. 

7 Strafrecht, p. 328, 
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his life, should be allowed to commit a crime deserving death, 
without death being inflicted; but a privilege it was esteemed. 
I believe (though the point is open to dispute) that the privilege 
was extended even to the common criminal,'* the housebreaker or 
assassin caught red-handed, if only he were a Roman citizen; once 
he has renounced his citizenship by exile, he must be careful not 
to offend again, or he will be treated as a mere foreigner; the 
habitual criminal is not tolerated. 


We now come to far more difficult problems, to which I have 
already referred in passing (above, p. 238). They relate to cases in 
which the magistrate is specially commissioned to try cases without 
appeal. At the risk of tediousness it will be necessary to mention 
these cases individually. The earliest of them is ascribed in the 
annals to the year 413 B.c. M. Postumius, a military tribune 
with consular power, had been murdered by his soldiers, and 
the consuls of the next year were empowered by decree of the plebs 
to hold a criminal court (quaerere) on the matter. Some guilty 
persons perished, whether by suicide or execution Livy is uncer- 
tain.’ Mommsen (p. 172, n. 1) rejects this story as an invention 
of later times; it is difficult to follow his reasons, but the matter 
need not be pressed. There are at least three cases ™ (in B.c. 331, 
180, and 152) when an epidemic of poisoning appears among Roman 
matrons, and each is dealt with by a special quaestio. The quaestio 
of 180 8.c' is said to be ex senatus consulta. Many women seem 
to have been put to death ;'* but in their case Mommsen does not 
allow that the difficulty as to provocatio'* arises. The next case, 
that of a Capuan conspiracy in 314 B.c. which had ramifications in 
Rome, may likewise be passed over; for on this occasion a 
dictator, C. Maenius, was appointed, and if Mommsen be correct in 
the date which he conjecturally assigns '* to the limitation placed 
on the dictator’s powers in later times'® a dictator in 314 B.c. 

1588 See below, p. 272. 

' Livy, iv. 51, 3: ‘Per paucorum supplicium, quos sibimet ipsos conscisse 
mortem satis creditum est, transacta re.’ The Romans would have been the better 
for a provision similar to that which ordains a coroner’s inquest on the body of every 
criminal executed in prison in England. 10 Strafrecht, p. 143. 

1st Livy, xl. 37, 4. ‘82 Val. Max. (ii. 5, 3) says 170 on one occasion. 

163 T have not attempted to traverse in this article the doctrine, propounded with 
much confidence by Mommsen, that women lacked the right of ‘ provocatio.’ As a 
matter of fact it seems to me very doubtful. It makes it difficult to explain the 
trial of Claudia (Suet. Tib. 2; see discussion in Strafrecht, p. 53, n. 1), that of Manilia 
(Aulus Gellius, iv. 14), and the cases mentioned in Livy, xxv. 2,9, where the women go 
into exile just like men. Of course women were not members (Gell. v. 19, 10) of the 
comitia, but no more were the Campanian ‘ cives sine suffragio;’ yet in 210 s.c. the 

senate (Livy, xxvi. 33) had to get special leave of the people before dealing with 
them. Inthe Lex Acilia, verse 78, the successful accuser who refuses the citizenship 


nevertheless gets ‘ provocatio,’ so that the right to vote cannot have been a condition 
precedent of the right to appeal. 


164 Staatsrecht, ii®. 165. 16 See Festus, s.v. ‘ optima lex.’ 
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was still free from provocatio. After an interval of more than a 
century we find the famous case of the Bacchanalian conspiracy of 
the year 186 B.c., which was dealt with in this and the following year. 
This must be treated more at length hereafter. Meanwhile we 
pass to the year 172 B.c., the first occasion on which Mommsen 
allows the existence of a special criminal court. This was 
held by the urban praetor, C. Licinius, acting on a decree of the 
plebs (Lex Marcia), to compensate and punish the wrongs which 
some Ligurian tribes had suffered at the hands of the late consul, 
Popillius. The proceedings were rendered ineffectual by the 
collusive action of Licinius.’*” A somewhat similar case in B.c. 150 
against Ser. Galba for his treatment of the Lusitanians collapsed at an 
earlier stage. A legislative proposal (analogous to the Lex Marcia) 
was brought before the people, and supported by Cato, but thrown out 
by Galba’s influence.'** More effective was a commission in the year 
141 B.c.'® against L. Hostilius Tubulus, who as praetor '”° had been 
bribed to effect the condemnation of innocent persons. The consul 
Servilius Caepio was commissioned under a plebiscitum proposed 
by P. Mucius Scaevola to proceed against him, and Tubulus retired 
into exile without awaiting his trial." According to Asconius he 
was afterwards arrested (probably, as Mommsen supposes,'” for 
some fresh crime) and committed suicide ne in carcere necaretur. In 
the year 138 B.c. we find the consuls holding a quaestio under 
decree of the senate on the members of a certain company of 
Roman publicans, who were accused of organising brigandage in 
South Italy. After a protracted trial they were acquitted.'” 
Finally we have the proceedings against the adherents of Tib. 
Gracchus, carried out by P. Popillius Laenas, the consul of 132 B.c. 

In all these cases there are certain common features which 

166 Strafrecht, p. 172, n. 2. 1@ Livy, xlii. 22. 

168 T adopt Mommsen’s interpretation (Strafrecht, p. 172, n. 2) with slight varia- 
tion ; but, as we have no longer Livy to guide us, the details are very doubtful. This 
may have been an ordinary trial on appeal before the ‘ comitia.’ 


16 Mommsen has the date and name right on p. 197, but on p. 173, by misprint 
or slip of the pen, he gives 132 n.c. as the date, and calls the law ‘Sempronia’ instead 
of * Mucia.’ 

70 Tubulus is said by Cicero (De Fin. ii. 16, 54) to have exercised a ‘ quaestionem 
inter sicarios.’ It is doubtful whether he too was acting in the previous year as special 
commissioner (so Zumpt, Crim. Recht, u. ii. 141), or whether, as Mommsen thinks 
(Strafrecht, p. 615), his case is evidence of a standing jury court for murder half a 
century before Sulla. I am inclined to think that the story of L. Cassius (consul in 
127 B.c.), which is the origin of the proverbial ‘ Cui bono?’ points to a relation between 
the ‘quaesitor’’ and his assistants in murder trials of this period more proper to a 
commissioner with his ‘consilium’ of advisers, chosen by himself, than to the 
standing jury-courts, in which the president never commented on the evidence : ‘ quo- 
tiens quaesitor iudicii alicuius esset in quo quaerebatur de homine occiso, suadebat atque 
etiam praeibat iudicibus . . . ut, quaereretur, cui bono fuisset perire eum, de cuius morte 
quaerebatur ’ (Asconius, in Milon. p. 46). 11 Cic. De Fin. ii. 16, 54. 


"2 Strafrecht, p. 71, n. 1, and p. 197, n. 2. See Asconius in Scaur. p. 23. 
"8 Cic. Brutus, 22, 85. 











254 MOMMSEN’S ROMAN CRIMINAL LAW April 


distinguish them from the regular criminal trials, of which that of 
T. Quinctius Rocus is a typical instance. In the first place the 
superior magistrates, the consuls and praetors, play an active 
part ; secondly, there is no mention of appeal to the people after the 
magistrate has condemned ; thirdly, the accused are not always 
allowed to go into exile, but are thrown into prison, suicide being 
the usual result; fourthly, in two cases, that of the Bacchanalian 
conspirators and that of the adherents of Tib. Gracchus, wholesale 
executions take place. There is, further, a distinction to be noticed 
that in the two last named cases, and in that of the publicani in 
138 B.c., there is no previous decree of the people, whereas in the 
others we hear of a special law regularly passed. 

Mommsen’s opinion on the legal character of these trials has 
undergone a startling alteration since the publication of the first 
edition of the ‘ Staatsrecht,’ and it is questionable indeed whether 
in this case second thoughts can be allowed to be best. He now '™ 
treats as of one class—to which, by the way, he denies the current 
appellation of quaestio extraordinaria, preferring the term privi- 
legium—all the cases in which a decree of the people has ordained 
any sort of special trial, whether by a magistrate or quaesitor 
deciding on his own responsibility, or by a jury court of which the 
magistrate is merely the president. This category is made to 
include (by no means to the furthering of clearness of classifica- 
tion) a long list of later cases—the Peducaean '” plebiscite against 
the defaulting vestals in 114 3.c., the Mamilian of 110 B.c. against 
the accomplices of Jugurtha; the action taken in 103 B.c. against 
Caepio after his defeat by the Cimbri for plundering the temple 
of Tolosa;' the Varian law of 91 3.c. against the associates of 
Drusus, the Fufian of 61 B.c. against the sacrilege of Clodius, the 
Pompeian of 52 B.c. under which Milo was tried for killing Clodius, 
and the Pedian of 43 B.c. against the assassins of Caesar. 


All these decrees of the people (says Mommsen'!”’) are unconstitu- 
tional ; nevertheless the omnipotence of the law overrides the prescrip- 
tions of the constitution, and accordingly they are blamed, but their legal 
validity is not disputed. 


The word ‘ unconstitutional,’ as applied by Mommsen in this 
passage, may perhaps be explained by a sentence in the third 


'* Strafrecht, p. 196 seq. 15 See above, p. 222. 

76 So Mommsen (Strafrecht, p. 198). Zumpt seems to believe (Crim.-Proc. p. 476) 
that there was more than one prosecution, and he places one trial in 95 B.c. The 
nature of the proceedings is in any case very obscure. If Valerius Maximus (iv. 7, 3) 
is to be trusted, Caepio was actually thrown into prison, but released by a friendly 
tribune, L. Reginus, who accompanied him into exile. In another passage (vi. 9, 13) 
Valerius says that he was strangled in prison. This may possibly be true of his 
second trial, if there were two, but at one time he escaped by exile, for Cicero (Pro 
Balbo, 11, 28) says that he became a citizen of Smyrna. ' Strafrecht, p. 199. 
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edition of the ‘ Staatsrecht’ (1. i.110). After the cessation of the 
dictatorship, he says, 


such a cognitio could be called into life only by a decree of the people, 
and further the comitia were not, strictly speaking, qualified to erect such 
a tribunal, since the institution of a magistracy without appeal was for- 
bidden in a general law. 


The objection seems somewhat forced ; for it is obviously one thing 
to set up a magistrate, such as Sulla or Caesar, whose decisions 
generally are to be free from the possibility of appeal, and another 
for the people in the plenitude of its power to set aside appeal in a 
particular case, and to order a magistrate to deal with that case. 

A somewhat different classification of the cases enumerated 
will be suggested later on ; but in the meanwhile the great case of 
the Bacchanalian conspirators remains unexplained. It is per- 
fectly clear from Livy’s very circumstantial account that no special 
law was proposed to the people. The magistrates act on the 
strength of a senatus consultum, which is merely read out to the 
people in a concio. Nevertheless multitudes are put to death— 
adducti ad consules fassique de se nullam moram iudicio fecerunt—and 
plures necati quam in vincula coniecti sunt." Mommsen now 
believes that what the consuls are here described as carrying 
through was only a preliminary inquiry.'” 

To the ‘ question ’ of the consul every one must needs answer, in case a 
tribune does not come to his assistance; any distinction according to 
the condition or sex of the accused is quite inconceivable on the occasion 
of the inquiry. But when once this has come to an end, and the 
magistrate is convinced that a capital crime has been committed, the 
guilty persons are not all treated in the same way; the consul himself 
condemns to death the women, foreigners, and slaves, and executes the 
sentence ; against the citizens the formal process which we shall describe 
just now (i.e. the trial before the comitia) is instituted. 


Mommsen had already hinted at this extraordinary solution in 
the third edition of the ‘ Staatsrecht’ (ii. p. 112). 


The decree of the senate eeis rem caputalem faciendam, so the 
original document runs, does not, it is true, exclude provocatio in cases 
where the same is otherwise applicable ; still it appears astonishing in 
the highest degree that in no one of these cases is there so much as a 
hint that provocatio took place. 


The objection, which seemed sufficiently staggering in 1887, has lost 
its force for Mommeen in 1899. He now says '® of the supposed 
trial before the people— 


This is in itself the main procedure; but, as is shown by the 
committal of it to officers mostly of inferior station, and by other 


“8 Livy, xxxix.'18, 5. "° Strafrecht, p. 152. 
0 Tbid. p. 153. 
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indications,'*' it is as a general rule a formal process directed against 
accused persons who have practically already been found guilty. 


I think that it is difficult to read with an open mind Livy’s 
account of the Bacchanalian conspiracy without being convinced 
that this explanation '** will not serve. The obvious meaning of 
Livy is that the more guilty Bacchanalians, whether Romans or 
not, were put to death by the consuls on the strength of the powers 
which had been stirred up in them by the decree of the senate, and 
that the culprits were not allowed to appeal to the people. One 
turns with relief to Mommsen’s masterly exposition of the matter 
in the first edition of the ‘Staatsrecht’ (i. p. 124), a passage 
which has entirely disappeared from the last edition. 


In the city likewise the criminal jurisdiction of the consuls under 
certain circumstances revives. The criminal procedure of the republic 
in its development brought about the practical abolition of the death 
penalty for Roman citizens; but it was never forgotten that the full 
imperium included the unlimited right of life and death over the citizen, 
and that the magistracy, fettered by one law, may be reinstated in its 
old omnipotence by another law or by what is equivalent to law. This 
is undoubtedly the case when the chief magistrates were commissioned 
by special decree of the people to exercise their suspended power for a 
particular category of crimes. But even when only a senatus consultum 
to this effect is issued there is frequently ascribed to it the force of a 
privilegium, especially where delay would be dangerous. Such suspen- 
sions of the right of appeal are by no means rare'*? in the last times of the 
republic and under the early principate, and, though the strict law was 
thereby infringed, and the consul was even sometimes held responsible 
for the infringement, yet in practice prescription pronounced rather in 
favour of the legality of the action. 


After reference to the case of Antony’s action against the pretended 
Marius in 44 B.c. (which ought, as I believe, to fall under another 
category) he concludes— 


One common feature is observable in all these cases—that is, that the 
consular criminal jurisdiction appears only when provocatio is rightly or 
wrongly set aside, and never as a preliminary to appeal. 


Mommsen seems to me at no time to have sufficiently appre- 


‘81 The ‘ other indications’ are explained in the note by a somewhat irrelevant 

quotation from Plautus, Capt. 475: 
‘De foro tam aperto capite ad lenones eunt, 
Quam in tribu aperto capite sontes condemnant reos.’ } 

182 Tt is fair to observe that later on in the book (Strafrecht, p. 258, note) Momm- 
sen speaks of the maintenance of provocatio under the Bacchanalian commission 
as only a possible supposition. 

188 Among the cases referred to in the note comes that of the Bacchanalians, of 
which he remarks that ‘the proceedings took place in the first instance in Rome, and 
therefore must have had the suspension of the right of provocatio as their necessary 
condition.’ He includes under the same head the execution of the Catilinarians, 
which I should set elsewhere. 
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ciated the difference between the cases before and after the law of C. 
Gracchus—ne de capite civium Romanorum iniussu populi iudica- 
retur.* Otherwise his analysis of the proceedings of these special 
commissions, as presented in his earlier work, is clear and con- 
vincing, and it is to be regretted that he should have abandoned 
the position which he there took up. 

I will now attempt to sum up, for the sake of clearness, the 
various principles which govern the several proceedings, and to 
give to each case what appears to me to be its proper place in the 
system ; the order will be as follows :— 

1. First we have the category represented by the proceedings 
against the murderers of Postumius, against Tubulus, against the 
vestal virgins in 114 B.c., and against Servilius Caepio. Here 
everything seems to be regular; the people by a legislative act 
restores to the magistrate his full right to punish, or sets up a 
temporary commissioner with similar rights, that he may act in 
specified cases on his own judgment, or with such assessors as he 
may please, with full power of life and death, and with facilities for 
previous arrest, which will enable the sentence to be carried out. 

2. Next follow cases in which the people seeks its remedy 
against the offender, not by reverting to the ancient and arbitrary 
powers of the magistracy, but by calling into temporary existence 
a tribunal similar to the standing jury-courts, the recognised 
machinery for ordinary justice in the later republic. In the cases 
in question this machinery is specially directed against a particular 
offender or group of offenders. Though in form it is still recog- 
nised that the function of judgment belongs to the magistrate, 
in practice his power is here reduced within very narrow limits. 
The people itself prescribes the punishment which it chooses to 
visit on the offenders, but makes that punishment conditional 
on the result of the quaestio of the magistrate as to the facts, 
and in his decision of the issue he is bound by the advice of 
his jury. The magistrate has in reality only to announce the 
verdict of the jury, and thereupon the punishment becomes due. 
The most important practical difference between this class of trials 
and the first is that there is here no provision for previous arrest, 
and so the condemned can always '® escape by exilium. The pro- 
cedure must be examined more at length in connexion with that of 
the quaestiones perpetuae. Here I wili only say that I should place 
in this category the Mamilian (110 s.c.) and Varian (90 8.c.) com- 


18 As quoted in Cic. Pro Rab. perd. 4, 12. 

188 Mommsen (Strafrecht, p. 198, n. 2) believes that death was actually inflicted 
on Q. Varius when he was condemned under his own law in 89 B.c.; but I do not 
think that this is proved. Cicero indeed says (De Nat. Deorum, iii. 33, 81) that 
Varius ‘summo cruciatu supplicioque periit,’ but this may well have been one of 
the deeds of Sulla’s first restoration in the following year. 
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missions, the trial of Clodius (61 B.c.), that of Milo (52 B.c.), and 
that of the assassins of Caesar (48 B.c.) 

8. The cases of the Bacchanalians, of the publicani of 138 B.c., 
of the women accused of poisoning,’ and of the adherents of 
Tib. Gracchus—of whom Valerius Maximus (iv. 17, 1) expressly 
says, quum senatus consulibus mandasset ut in eos more maiorum 
animadverteret—seem to me to find a sufficient explanation in the 
passages which I have quoted from the first edition of the 
‘Staatsrecht.’ The functions exercised by the magistrate are those 
of a judge, and his powers are precisely the same as those granted 
to him in the instances which I have placed in my first category, 
only here they have not been conferred by the people but stirred 
up by the action of the senate. I should agree that such action 
was a usurpation on the part of the senate, just as was its practice 
of granting dispensations.'* Polybius '** clearly thought that if 
the senate wished any such powers to be exercised it ought to go 
to the people to get them. Nevertheless, the practice was no 
doubt convenient in the presence of wide-spread and dangerous 
crime, and it was acquiesced in so long as only ordinary criminals 
were involved. The attempt to apply the procedure to political 
offenders led the Romans to protest and to quash the precedents. 
They did this by the law of C. Gracchus ne de capite civium iniussu 
populi iudicaretur. This law appears to have been declaratory and 
retrospective ; for Popillius, the consul who had acted against the 
Gracchans in 182 B.c., is said to have been the person aimed at, and 
he was in fact condemned and sentenced.’ It must then have 
clearly prohibited such judicial proceedings as those in which 
Popillius had engaged; and as a matter of fact none such seem to 
have been attempted thenceforth except by express decree of the 
people. 

4. Cicero’ acknowledges the obligation of Caius Gracchus’s law, 
and claims that it will not be traversed by the execution of death 
or of perpetual imprisonment on the Catilinarians. This seems to 
indicate a clear distinction between the action of Cicero and that 
of Popillius, against which the law of Caius Gracchus was directed. 
In what did the distinction consist ? Cicero himself in the next 
sentence supplies the answer. His action was not a judicial execu- 

‘86 Tf these be admitted into the list at all (see above, p. 252). 

187 Explained by Asconius in Cornelianam, 57. 

188 So at least I should interpret Polybius’s words (vi. 16): ras 5’éAoxepeordras Kat 
neyloras (ntjoes Kal diopbdces Tay auaptouevwr, ols Odvaros axoAovbe? 7d mpdormoy, od 
otvara: cuvTedciv, by wh cvvemixupdon Td mpoBeBovAevpévoy 6 Sjuos. Aninstance in point 
would be the authorisation by the people which the senate obtained in the case of the 
Campanians (Livy, xxvi. 33). 

Mommsen has another explanation (see above, p. 248), taking Polybius to refer 
not to the appointment of a commission, but to the trial of an individual case on 


appeal. I do not believe that the senate has anything to do with appeal cases. 
18 See Plutarch, C. Gracch. 4, and Cic. De Domo, 31, 82. 1” Cat. iv. 5, 10. 
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tion of citizens, but an act of war against enemies. Mommsen in 
a passage already noticed (above, p. 238) has clearly explained that 
the perduellis has by his own act placed himself in the position of 
a foreign enemy, and so has ceased to be a citizen. The senate 
fell back upon the doctrine, when they were deprived of the power 
of erecting a judicial tribunal. They simply passed a decree 
‘that the consuls were to see to it that the state took no harm,’ and 
the consuls thereupon put in exercise their full power against 
those who had constituted themselves hostes. The first person '™ 
against whom the new method was employed was Caius Gracchus 
himself, and Opimius, the consul who put him to death, was acquitted 
by the people when brought to trial for his act. Saturninus and 
the Catilinarians fell in the same way; and on similar grounds 
the consuls of 44 B.c., Antony and Dolabella, put to death the false 
Marius and other rioters after Caesar’s death without even waiting 
to be reminded of their duty by the senate. In the concluding 
volume of the ‘ Staatsrecht’ (m1. ii. 1243), published as lately as 
1888, Mommsen sums up the matter admirably. 


The quasi-dictatorship instituted by the senate is treated, broadly 
speaking, as a portion of constitutional order, introduced in the time of 
the Gracchi; not only did the populares occasionally make use of it 
when they had the upper hand in the senate, but Caesar and the 
Caesarians themselves treat it as valid in law, even where they blame 
the application of it. During the last century of the republic the 
prerogative of the senate to exercise over the citizens the rights of war, 


in the old unlimited sense of the period of the kings, was never seriously 
disputed. 


These doctrines require restating in order to complete the picture 
of the various forms in which the state takes action against offenders. 
Mommsen in his present work, if he does not expressly retract 
the doctrine set forth in the ‘ Staatsrecht,’ at any rate expresses 
it with more hesitation and less clearness. The only point, how- 
ever, in which he seems to me directly open to correction is that 
he expressly identifies (p. 258) the action of Popillius in 182 B.c. 
with that of Opimius, Marius, and Cicero. Mommsen is debarred, 
by the theory which he has now adopted of the Bacchanalian trials 
of 186 8.c., from explaining Popillius’s executions by the precedent 
of that year. On the contrary Popillius (who certainly did not 


‘1 Though Appian is indecisive, Plutarch’s account makes it clear that the ‘ ulti- 
mum senatus consultum’ was not passed against Tiberius Gracchusin 1333.c. The 
action of Nasica against Tiberius himself (as distinguished from that of Popillius 
against his adherents) was what Mommsen elsewhere (Staatsrecht, iii. p. 1241) calls 
‘unmittelbar nothwehrsrecht,’ undertaken by one who constituted himself for the 
occasion a ‘tumultuarius miles.’ See also Mommsen, Rim. Forsch. ii. p. 247. 
Livy’s statement in the course of his story (iii. 4, 9, and vi. 19, 3) that such decrees 


were issued two or three hundred years earlier (in 464 and 384 B.c.) cannot be con- 
sidered historical. 
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allow provocatio) has to be made a precedent for Opimius and the 
rest. Mommsen does not seem sufficiently to appreciate the difti- 
culty that the law of Caius Gracchus is thus represented as so 
badly drawn that, though expressly directed against certain pro 
ceedings, it failed to prohibit an exact repetition of those proceed- 
ings in future. Itis surely much more natural to suppose that 
Caius Gracchus effectually barred one path, but that the Optimates 
found out another —that what he forbade was a judicial trial, and 
that what they substituted was administrative action. 

The difference between these two views of the Sempronian law 
may be illustrated by an incidental reference to Caius Gracchus’s 
measure in a discussion of perduellio later on (p. 590) in the 
‘Strafrecht.’ The passage is worth quoting for its own sake. 


The more heinous species of this crime is essentially distinguished 
from all other crimes by the circumstance that in perduellio the 
perpetrator by the very act passes out of the citizen ranks into the 
category of public enemies. When from this premise the consequence is 
drawn that all judicial proceeding is therefore unnecessary, and that the 
rights of war may be put in force, this is a party doctrine and contravenes 
law. But even under the observance of the Sempronian law, which 
expressly prescribed the necessity for the trial for treason, the effect of 
the verdict therein pronounced is not condemnatory, but declaratory, and 
when judgment is given the consequences of the crime are antedated to 
the moment of its commission. This is manifest from the circumstance 
that those consequences '*? which can take effect after the death of the 
criminal are not here, as in all other crimes, barred by his death between 
the crime and the trial. 


If the Sempronian law really did, as Mommsen here assumes, 
‘expressly prescribe the necessity of a trial for treason,’ '** I can- 
not see how Cicero could, with any plausibility, have argued as he 
does—that C. Caesar has not hesitated to pronounce on these men 
in spite of the law of Gracchus, ‘because he knows well that the 
Sempronian law relates to Roman citizens, and that the man who 
is an enemy cannot by any possibility be a citizen,’ nor again 
can I imagine why Sallust the Caesarian should have refrained 


12 On p. 592 Mommsen further explains that not only the testament of the ‘ per- 
duellis,’ but all his dealings with his property from the moment of his crime are null 
and void. 

188 T do not agree with Mommsen (Strafrecht, p. 633, n. 2, and p. 258, n. 1) that this 
law of Gracchus is to be identified with his law ‘ ne quis iudicio circumveniretur,’ which 
was afterwards taken up into the legislation of Sulla (see Cie. Pro Clu. 54, seq.) ; but 
that identification, if accepted, surely raises another objection to his present inter- 
pretation. The crime for which Cluentius was tried was undoubtedly that of corrupt- 
ing a iudicium; and a law directed against that particular crime must assume that a 
iudicium of some sort has taken place. If, as Mommsen now believes, the point of 
Gracchus’s law was to prevent a trial being dispensed with, its short title ought rather 
to have been ‘ ne quis sine iudicio circumveniretur.’ 

1% Cic. Cat. iv. 5, 10. 
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from introducing a refutation of this published statement, if it 
really admitted of refutation, into his master’s speech. 


It is now time to consider the introduction of a fresh element 

which revolutionised the administration of the Roman criminal 
law; this is the adaptation ' to public needs of the forms of the 
private lawsuit, with its reference of disputed questions to the 
decision of a juror or jurors; in other words, it is the growth of a 
system of standing jury courts for criminal charges. The new 
system '%6 
is not originally invented as a substitute for the public penal procedure— 
it does not even take its rise from any notion of crime—but is rather in 
its inception merely a private suit, vested with special privileges on 
account of its overwhelming public interest, and differs from numerous 
other similar ones '*’ only in that the presidency of a magistrate is extended 
to the whole proceedings. 
The innovation has its origin in the difficulty which beset Rome, as 
her empire extended, of preventing her magistrates from making a 
profit of their official position at the cost of the subject peoples. 
The recovery at law of moneys so exacted is known as res 
repetundae. 


The repressive measures (says Mommsen) directed against such 

practices were not only of the deepest significance politically during the 
last two centuries of the republic, but likewise, not so much indeed in 
their intention as in their development, proved the starting-point for the 
transformation of the penal law generally.'®* 
We first hear of a trial for repetundae in the year 171 8.c. The 
people of both the Spanish provinces had complained to the senate 
of the exactions of their governors, and the senate directed them to 
sue for recovery before one of the praetors, who was to nominate in 
each several case five private senators as recuperatores. No decree of 
the people seems to have been thought necessary ; the senate merely 
allotted the duty of investigating the matter to a particular praetor, 
with instructions as to his procedure. To carry out these instruc- 
tions must have been within the power of the magistrates as 
such. 

We now come face to face with the main difficulty of such cases, 
which presents itself in all its fulness in this the most primitive 
instance. The recovery of money is the sole object with which the 
court has to deal, and one would have thought that with the 


5 See Strafrecht, p. 343. 6 Thid. p. 202. 

‘7 T have taken the liberty of altering Mommsen’s expression. He says ‘iudicia 
publica.’ This is quite correct if ‘ publicus’ be taken in its original sense (which he 
has explained on p. 192) as equivalent to ‘ popularis ’—i.c. a case in which a common 
informer may sue (‘ cuilibet ex populo experiri licet’). It is, however, unfortunate to 
use the word here, as it at once recalls to the mind the later sense (e.g. Lex Iulia 
Municipalis, verse 118) of 2 trial before a jury court. 1% Strafrecht, p. 705. 
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recovery of the money the case was at an end: but no—we are 
distinctly told!’ that the condemned went into exile (precisely as 
Polybius *” describes contemporary criminals doing in the comitial 
trial), the one to Praeneste, the other to Tibur. In the comitial 
trial their reason for thus renouncing the Roman citizenship is 
obvious; they go to escape death. But why should failure in a 
civil suit lead to the same result ? 


The separation,?"' in form voluntary, from the citizenship of the ruling 

community, and therewith the loss of political existence, already occurs as 
the result of the sentence of the recuperatores, which paved the way to 
the Calpurnian law, and after this it is the regular end of a condemnation 
for repetundae. 
It is easier to state the fact than to account for it. Mommsen 
suggests that the exactions were probably on a colossal scale, and 
that even simple restitution may have been enough to bring about 
bankruptcy and its consequences.” The goods of the condemned 
would of course be seized in any case,* but possibly this may have 
been effected in some less disgraceful way on the man whose name 
had been blotted out by death or exile than on the living Roman 
citizen.”™ Possibly, likewise, the trial may have shown that there 
was evidence to go to the people on a charge of perduellio. If so 
the danger lay at the door that some tribune might seek to 
advertise himself by taking up the case, and if once it came on 
appeal before the people the verdict of the recuperatores on the 
pecuniary question would act as a praeiudicium likely to influence 
the minds of the voters in the iudicium capitis. The disgrace of 
condemnation on a capital charge was avoided by the timely exile 
of the parties, though that exile anticipated, so far as material 
consequences were concerned, the worst that was likely to happen 
to them even had the people voted against them. 

The case of the Spanish governors was followed * by a suc- 
cession of similar ones, in which the guilty persons were condemned 
under arrangements made by the senate for each occasion. 
At length, in the year 149 B.c., a tribunician law of L. Cal- 
purnius Piso Frugi instituted the first standing court for such 
trials. We know from a reference in the fragments of the ‘ Lex 
Acilia’ (verse 23) that the procedure under the Calpurnian law 
was by the forms of the civil actio sacramenti. This Piso is 


9 Livy, xliii. 2. 200 See above, p. 249. ™ Strafrecht, p. 730. 

22 It is doubtful whether at this late date these would include the old ‘ addictio.’ 
Mommsen (ibid. p. 727) thinks that they would not. 

23 Zumpt (Criminalrecht, u. i. p. 18) has a strange notion that they escaped pay- 
ment altogether; but this is quite unfounded. The most we can say is that if they 
succeeded in smuggling away any valuables into their new homes they would probably 
retain them unmolested; compare the advice given by the emperor Domitian to 
Licinianus ; see below, p. 284. 

24 See Strafrecht, p. 727. 28 Tid. p. 708. 
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supposed to be the author of another ‘Lex Calpurnia,’ which 
extended the scope of condictio, an actio in personam, whereby 
restitution could be compelled of money or other goods the property 
in which had actually passed, and Mommsen”” argues with 
some probability that he applied this system * to cover the claims 
of the allies and subjects of Rome. Mommsen further points out 
that the law avoided throwing on the accuser the burden of proof 
as to extortion by forbidding all gifts, whether freely offered or not. 
This would make condictio a proper instrument for their restitution, 
whereas if the actio repetundarum had been assimilated to the 
actio furti, which from a moral point of view would not be un- 


natural, the accuser would have been obliged to prove a corrupt 
intention. 


Passing over the ‘ Lex Iunia,’ of which we know nothing but the 
name, we next come to the law of 128 B.c., of which large fragments 
are preserved to us on a bronze tablet, now in the Naples Museum. 
Mommsen ?"° calls it, as do most modern writers, the ‘Lex Acilia 
Repetundarum,’ on the ground that in the mention of such laws 
which we find in Cicero the Acilian immediately precedes the 
Servilian law. Mommsen admits that this is slight evidence ; and 
he sees quite clearly that, though the name of Acilius may have 
been in the preamble, the law is really part of the legislation of 
Caius Gracchus *"' (just as the ‘ Lex Aurelia’ of 70 B.c. is really part 
of the legislation of Pompey). It isin fact the very law, ascribed 
to Gracchus by the historians, by which the jury courts were trans- 


*6 If I deposit my plate or railway stock at my banker’s the property in them 
remains with me; under Roman law I could recover them by ‘ vindicatio,’ an ‘ actio 
in rem.’ If I deposit my money with the same banker the ‘ ius in re’ passes to him ; 
its restitution, if refused, gives rise to an ‘ actio in personam.’ At Rome I could have 
got it back by ‘condictio.’ For an ingenious explanation of the apparent inconsist- 
ency that there can be a ‘ condictio rei furtivae,’ though in that case, under Roman 
law (which knows nothing of ‘ market overt’), the property never passes, see Strafrecht, 
pp. 716, 757. 

27 Tbid. p. 708. See also p. 202, n. 1, and p. 343, n. 1. 

8 There is, however, the difficulty, which Mommsen does not notice, that Gaius 
(Inst. iv. 20) seems to set down ‘condictio’ as a fresh ‘legis actio’ parallel to and 
exclusive of the ‘actio sacramenti.’ We should expect, then, to find in the Lex 
Acilia ‘quod cum eo Lege Calpurnia condictione actum siet,’ whereas the text has 
‘sacramento.’ Gaius perhaps did not mean to imply so much innovation in the 
procedure by way of ‘ condictio’ as his words seem to suggest. The whole question is 
very obscure. 

” Strafrecht, p. 716. 

210 Ibid. p. 708, n. 6. 

*1 Tbid. pp. 708, 728. It would seem from the completeness of the regulations 
about the ‘album iudicum’ that, when this law was passed, the ‘ quaestio repetundarum ’ 
was the only standing jury court for which it was necessary to provide. In that case 
we must suppose that the ‘ quaestio ’ for conspiracy ( ‘ ne quis iudicio circumveniretur ’ ) 
and that for murder ( ‘ de sicariis’ ), if this too be rightly attributed to Gracchus, must 
have been subsequent to the present law, and in their regulations as to the constitution 
of the juries must have followed the lines here laid down. 
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ferred from the senate to the equites. If this be conceded it 
matters little by what name we call it.?!” 

This law has been admirably reconstructed from the fragments 
(though of course with many gaps) by the labour of Mommsen and 
others ; and it constitutes our chief authority for the jury trials for 
repetundae. It is directed exclusively against magistrates, senators, 
and their families. It allows any one, not being a Roman citizen, 
to delate such a person and sue him for double ** the value of 
whatever has been ablatum, captum, coactum, conciliatum, aversum. 
The private man is not only, as in purely civil suits, the accuser, 
but he relieves the magistrate from the task, which under the older 
style of quaestio had fallen on him, of collecting the evidence and 
establishing the proof.”“* Neither magistrate nor jurors may 
question witnesses or make any remarks on the evidence.” The 
magistrate has now only to summon the jury, under methods 
carefully prescribed in the law, to receive their votes, and, if the 
majority condemn, to pronounce the verdict fecisse videri. He is 
then to require the condemned man to find sureties for the payment 
of the damages, or, if he fail to do so, he is at once to enter into 
possession of his whole estate, and sell it in the name of the Roman 
people, which will hold the proceeds in trust for the aggrieved 
parties, amongst whom they are eventually apportioned. Next is 
to follow the litis aestimatio, or assessment by the jury of the value 
of the object in dispute under each count. When the object is money 
the question is simply its quantity; when it is anything else the 
value in money must be calculated. The whole is thus brought ?"* 
under the rule of private actions, that every condemnation must 
be for a specific sum of money. On the other hand it is possible 
in these actions for repetundae (though this is not allowed in 
strictly private suits) to combine a number of charges into a single 
accusation ;*'? in this respect the jury trials follow the analogy of 
the multae irrogato of the tribune, in which, as we gather from 
Cicero,”'* the charges may be a most miscellaneous collection. 

#2 Mommsen’s view, of the justice of which I am fully convinced, implies the 
rejection of Plutarch’s statement (C. Gracch. 6,1) that Gracchus himself had the 
selection of the jurors, which is quite inconsistent with the text of the law. If we 
consider the hopeless confusion of the second-hand historians as to what was in the 
law, and the still greater errors in their account of the Lex Aurelia of 70 B.c., it does 
not seem too bold to say that Plutarch made a mistake. Zumpt, of course, will not 
hear of such a thing, and accordingly puts our fragments some years later than 
Gracchus. Mommsen does not think it worth while even to mention the discrepancy 
with Plutarch; I do not know that he is to be blamed. 

“18 That this is an innovation is proved by verse 59, where only single damages 
are allowed for acts committed before the passing of this law. Mommsen says 
(Strafrecht, p. 728) that ‘it can be as little doubted as it can be little proved’ that 
Sulla reverted to single damages, and that the Lex Iulia of Caesar’s first consul- 
ship again doubled them. I own that I can see no reason for this conjecture. 

24 Strafrecht, p. 393. 25 Ibid. p. 422. 

216 Thid. p. 724. 217 Ibid. p. 723. 218 Pro Rab. perd. 2, 7. 
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Thus the litis aestimatio becomes a complicated and serious matter. 
Under subsequent laws, if not under that of Gracchus, we find that 
numerous offences, not strictly bearing the character of extortion, 
may come to be taken account of in the litis aestimatio, and so swell 
the amount of damages.”"’ If, for instance, a governor trades in 
his province, if he buys slaves, if he appropriates state property 
(which is really peculatus), or if he transgresses the bounds of his pro- 
vince (which is maiestas), he is frequently described as contravening 
various ‘ Leges Repetundarum,’ and any such acts may be alleged 
against him when the assessment is under consideration. We even 
find a case where corruption as a juror at Rome is allowed to be 
reckoned amongst the offences for which a person condemned for 
repetundae has to pay damages. Cicero” tells us that in this 
case great efforts were made by the accuser to bring this capital 
charge into the assessment (ut lis haec capitis aestimaretur), and he 
observes further that such charges are often included, so carelessly 
that the same jurors have been known to acquit a man when the 
very same acts which they had ascribed to him in the litis aestimatio 
were alleged against him as a substantive charge on a subsequent 
trial for maiestas. It is evident that such a fresh trial was necessary 
before the extra penalties attaching to maiestas could be inflicted. 
The subsequent ‘Leges Repetundarum,’ that of Servilius 
Glaucia, of Sulla, and of Caesar, as consul in 59 B.c., can be 
sufficiently dealt with in incidental references, and it will be best to 
pursue the really difficult question raised above (p. 262)—-namely, 
what happened to persons condemned for this crime, and how are 
the practical consequences of condemnation to be reconciled with 
the record of the penalties prescribed by law? ‘There is no state- 
ment in the fragments preserved to us of the ‘ Lex Acilia’ of any 
penalty other than the pecuniary one attached to condemnation for 
repetundae. We see, however, provision made (verse 29) for the 
case of the accused going into exile *' before the trial is over, and 
among the rewards for the accuser is, under certain circumstances, 


29 Strafrecht, p. 720. It is a very different thing when Zumpt (Criminalrecht, 
. ii, 333) exaggerates this into the statement that ‘after the condemnation of the 
accused there followed at the litis aestimatio the question whether a heavier punish- 
ment or only a pecuniary penalty was to be exacted.’ He thinks that the Lex Iulia 
instituted for the first time a separate court for ‘ repetundae,’ whereas before that a 
single court took cognisance of all official misdemeanours (ibid. pp. 322-44). This 
notion, that it was the business of a Roman jury to decide what punishment should 
be inflicted, vitiates all Zumpt’s theories. Mommsen treats the hypothesis with 
silence, which is perhaps all that it deserves. 

220 Cic. Pro Clu. 41,116. Mommsen, by the way, makes sense of an otherwise 
quite inexplicable passage by reading here ‘ si quae in eum lis capitis illata est, non 
inviti admittunt ’ instead of ‘non admittunt,’ which is absurd. 

221 There appears (Cic. Pro Quinctio, 19, 60) a similar provision in the praetor’s 
edict for the seizure of the goods of a man who ‘ solum verterit exilii causa,’ in order 
to avoid the consequences of bankruptcy. See Strafrecht p. 70, n. 1. 
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the attainment of the Roman citizenship in the tribe of the con- 
demned man (verse 77). If the full text had remained to us, we 
should expect to find that this reward was limited to cases where 
the guilty person had actually gone into exile, and so left a gap in 
the ranks of the Romans. In other instances, at any rate, where 
a new status is given to a successful accuser it is apparently always 
by substitution of him for the person whose condemnation he has 
effected.2” In any case, as has been pointed out in the passage of 
Mommsen quoted above (p. 262), most of those condemned did 
actually go into exile. In the list in Cicero’s speech ‘ pro Balbo’ 
(11, 28) there occurs as having become a citizen of Smyrna Rutilius 
Rufus, who was certainly condemned (92 B.c) for repetundae. 
T. Albucius, who animo aequissimo Athenis exul philosophabatur,™ 
was accused by the Sardinians,™ and this can hardly have been 
for anything but extortion. The same is probably the case with 
L. Lucullus, father of the famous general, in 102 B.c. ; he retired to 
Heraclea,” though it is not expressly said that he became a citizen 
of that state. In the case of Cn. Dolabella, Verres’s chief, exile 
seems to be implied by the reference to his children, quos tu miseros 
in egestate et solitudine reliquisti, and by the words condemnato et 
eiecto."7 Verres himself, as is well known, went into exile to 
Massilia. The load of misdeeds which would be proved against 
him in the litis aestimatio would doubtless have led to ‘ capital ’ 
actions for maiestas and peculatus, if he had not thus forestalled 
them. C. Antonius, Cicero’s colleague in the consulship, after his 
condemnation for his extortions in Macedonia retired to Cephal- 
lenia,?** where as an exile he proceeded to found a new city, but 
gave it up when he was recalled home. Cephallenia was a libera 
civitas,”® whose franchise Antonius could conveniently take up. 
Besides these we have two cases of suicide of persons accused of 
repetundae, Silanus Manlianus (about 140 B.c.) *° and Licinius 
Macer,”*' who was tried before Cicero as praetor repetundarum in 
B.c.66. Of the fate of others, probably of most of those condemned 
for repetundae, we have no information ; but these instances **” are 
sufficient to justify Mommsen’s statement as to the general effect of 
condemnation, though the circumstance that it was worth while 
later on *** especially to add infamia and expulsion from the senate 


222 Mommsen (ibid. p. 509) gives instances to the point. We may perhaps add 
the reward proposed for the slave who betrayed his master in the proscriptions—«al 
Th Tod Seondrov modrrelg (Appian, Bell. Civ. iv. 11). 


#23 Cic. Tusc. v. 37, 108. 24 Cic. in Verr. Div. 19, 63. 

225 See Zumpt, Criminal-Prozess, p. 475. 226 Cic. Pro Arch. 4, 8. 
227 Cic. in Verr. i. 30, 77, and 39, 98. . 

248 Strabo, x. 456. 29 Pliny, iv. § 54. 

230 Val. Max. v. 8, 3. 231 Tbid. ix. 12, 7. 


82 T must express my obligations throughout this article to Zumpt’s catalogues of 
trials, in the present instance to that given in the Criminal-Prozess, pp. 468-558. 
88 Mommsen says (Strafrecht, p. 709) by the Lex Servilia of Glaucia. He 
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to the pecuniary penalty seems to show a wish to sharpen the 
inducements to retire from the Roman state. 

To set against all these we have one case which points the 
other way. ‘L. Lentulus, a consular,’ says Valerius Maximus 
(vi. 9, 10), ‘after being overwhelmed by a charge of repetundae 
under the Caecilian law, was created censor along with L. 
Censorinus.’ The censorship of this Lentulus was in the year 
147 3s.c., and his consulship had been nine years earlier. The 
commentators alter ‘ Caecilia’ (no ‘ Lex Caecilia’ being known) into 
‘Calpurnia,’ and suppose that Lentulus was condemned by a jury 
court immediately after the passing of Piso’s law in 149 B.c. 
This is possible, but by no means certain ; it seems more probable 
that the conviction of Lentulus followed close on his consulship, 
and was the result of a special commission. The passage, if trust- 
worthy, seems, however, to show that at one time it was possible to 
be condemned for repetundae without damage to a political career. 
The case of C. Porcius Cato in 113 B.c is famous for the petty 
sum at which the damages were assessed—about 801. It seems 
strange that he should have become an exile for so trifling a 
matter. Yet Cicero mentions him in his list in the ‘ Pro Balbo’ as 
having become a citizen of Tarracona. The case has been used 
to support two opposite conclusions. On the one hand it has been 
argued that the fact that Cato did go into exile for so small an 
infraction of the law shows that ‘capital’ penalties must have 
attached to condemnation. Zumpt, on the other hand, believes 
that Cato must have been exiled as the result of some subsequent 
misdeeds, punishable as maicstas, and thinks that the circumstance 
that he held a position giving opportunity for such acts shows that 
no infamia or disqualification for office resulted from his conviction 
for repetundae. The whole matter is very obscure, and we should 
never have heard of it if C. Cato had not served as a favourite 
illustration‘ of the scrupulous severity of equestrian juries, even 
where the wrong done was slight. 

On the whole it appears that there is no certain case of a person 
condemned for repetundae remaining in Rome since the standing 
jury court was first instituted by Piso Frugi in 149 B.c., and 
gives no evidence, and I know of none save, possibly, the apparent connexion of the 
Lex Servilia with the ‘calamitas senatoris’ in Cic. Pro Balbo, 24, 54. Momm- 
sen believes that here too Sulla abolished and Caesar renewed this penalty. Yet 
Cicero (in Verr. ii. 31) seems to assume that in 70 B.c. the question whether Verres 
will remain in the senate and serve on juries depends on whether he is found guilty 
for repetundae or not. The only thing we know for certain is that this penalty 
survived in the Lex Iulia, as administered under the principate (Strafrecht, p. 729). 
Cicero uses ‘ blood ’ and ‘ life’ quite as freely when defending Flaccus against a charge 
of extortion as he does on behalf of any of his clients who are accused on ‘capital ’ 
charges. 


234 Cic. in Verr. iii. 80, 184, and elsewhere. For Zumpt’s opinion on the case see 
Criminal-Prozess, p. 471. 
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only one, and that resting on the frail authority of Valerius 
Maximus, after the first occasional trial before recuperatores in 
171 s.c. What it was that drove all these offenders into banish- 
ment, must remain an unanswered question ; and the same diffi- 
culty occurs with the self-exile of persons in danger of bankruptcy 
(see above, p. 265 n. 221). Ido not wholly despair that some long- 
lost text or inscription may hereafter be discovered, which shall 
show that consequences, now unknown to us, but extending far 
beyond the seizure and sale of goods, were connected in some 
indirect way with these convictions ; and that somewhere in these 
consequences is to be found the missing motive for the renuncia- 
tion by the convicts of their Roman citizenship. All that can 
be said at present is that there is no evidence in support of so 
satisfactory a solution, and that the puzzle must be left where it 
stands. 


I pass with less feeling of uncertainty to the subject of capital 
trials before jury courts, though it is here, more than anywhere else, 
that I feel myself unable to follow in the track of my guide. I 
will first attempt to sketch the history and nature of these trials, 
as I read them in the light of the ancient authorities, and will 
then state as clearly as I can the points in which I differ from 
Mommsen in the interpretation of those authorities. 

The system of jury courts, developing its procedure from 
private law and its consequences from public law, which began 
with trials for repetundae, was gradually extended to cover other 
crimes. It is a doubtful point how many standing courts existed 
before the time of Sulla, but all were taken up in his legislation. 
In some cases the ‘ Leges Corneliae’ of Sulla remained the nucleus of 
statute law, round which the lawyers of the principate built up their 
system of jurisprudence ;*° in other cases the ‘ Leges Corneliae’ 
were remodelled into ‘Leges Iuliae’ either by the dictator 
Caesar or by Augustus. The period from Tiberius to Diocletian 
was, as Mommsen points out,” barren of fresh legislation. ‘On 
the century of active legislation extending from Sulla’s dictator- 
ship to Augustus’s death there follow, introduced by the paralysa- 
tion of all free movement under the rule of his stern successor, 


235 Mommsen has an interesting passage (Strafrecht, p. 531) in which he points 
out the defects of this system, compared with the work of the same men in the field 
of civil jurisprudence. Especially, he says, there is nothing in the Roman criminal 
law which will bear comparison with the treatment of ‘iniuria’ as a civil wrong, 
‘a masterpiece not only of jurisprudence but above all of legal practice, and to this 
day a humiliating proof that the progress of humanity is always just as much a 
retrogression.’ It is a difficult question whether Sulla treated ‘iniuria’ as merely a 
civil wrong. In the next paragraph I have assumed this to be so. There is no con- 
temporary evidence for a criminal ‘ quaestio de iniuriis,’ and the references in the later 
jurists to the Lex Cornelia de Iniuriis are by no means decisive. See Strafrecht, 
p. 785. 36 Strafrecht, pp. 130, 529. 
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three centuries of stiff and senseless retention of the established 
order, the evil results of which will be brought out when we come 
to the apportionment of penalties in the fifth book.’ These evil 
results (‘ Strafrecht,’ p. 1038) are found to consist mainly in the 
disappearance of the rule of law from the penal jurisdiction and 
the reference of everything to the arbitrary discretion of the judge 
or of the head of the state. 

In the last generation of the republic under the Cornelian 
system theft, adultery, with probably other gross offences against 
morals (‘Lex Scantinia’), and injury or insult, directed against person 
or property, are still ‘ private crimes,’ and are dealt with by the 
urban praetor under the forms of a private suit, in which, however, 
we must include the popularis actio, brought by a common informer 
for the recovery of the fine prescribed. On the other hand we 
have criminal jury courts for murder (quaestio de sicariis et 
veneficis), Which includes arson and perhaps barratry,*” for con- 
spiracy to convict the innocent (ne quis iudicio cireumveniretur), for 
treason (maiestas), for organised conspiracies to influence elections 
(de sodaliciis, after 55 B.c.), for embezzlement of state money 
(peculatus), for violence, rioting, and intimidation (de vi), for forgery 
and fraud (de falsis), for ordinary corrupt practices at elections (de 
ambitu), for extortion (repetundarum), and finally for malicious or 
collusive prosecution (calumnia and praevaricatio), charges which 
were dealt with by the jurors who had tried the case out of which 
they arose. Each fresh quaestio is looked upon as bringing for the 
future a new range of offences under the direct cognisance of the 
will of the people as expressed in its laws and enforced by its courts. 
Mommsen happily quotes ** Cicero’s remarks on the effect of the 
‘Lex Cornelia de falsis,’ ut quod semper malum facinus fuerit, eius 
quaestio ad populum pertineat ex certo tempore. 

Except in the last three cases mentioned (ambitus, repetundae, and 
abusive prosecution) all *° the charges included in the list are described 
in our authorities as ‘ capital,’ and of many of them we find it re- 
corded in the later jurists, Lex Cornelia aqua et igni interdict iussit. 
That capital consequences should be attached to condemnation in that 
which is by origin and tradition a private suit between citizen and 
citizen had nothing in itself shocking to the Romans. In the old 
days of self-help such result would often ensue from a ‘private 
crime,’ and there is nothing to prevent the people from attaching 
what consequences it pleases to condemnation by this or that set of 
jurors. Accordingly we find Ulpian *° quoting the ‘ Lex Cornelia 
de Sicariis,’ wt praetor QUAERAT DE CAPITE eius qui cum telo 


*87 Strafrecht, p. 646. 238 Ibid. p. 670; Cic. in Verr. i. 42, 108. 

2° It is possible that ‘ peculatus’ should also be included among the exceptions, 
but I think not. See Strafrecht, pp. 769-771. 

2 See Strafrecht, p. 629. 
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ambulaverit hominis necandi causa, and Cicero! quoting the law 
against conspiracy which Sulla borrowed from Gracchus (quae 
tunc erat Sempronia, nunc est Cornelia), DE CAPITE EIUS QUAERITO. 
On the other hand there is no trace in all the voluminous 

evidence supplied by Cicero’s speeches that a single Roman was 
ever put to death in his time by regular course of law. Without 
exception the persons condemned on ‘capital’ charges go into 
exile. This again is no new thing; we have seen (above, p. 249) 
that it was the fashion in Polybius’s time for persons to save them- 
selves from death ‘ by pronouncing voluntary exile against them- 
selves and finding refuge in a neighbouring state.’ There is this 
difference, however, that whereas under the régime of trials before 
the people it was possible, if the tribunes permitted, for the magis- 
trate to prevent this éxovcvos guyadeia by locking the accused up 
beforehand, the private accuser who appears under the jury- 
court system has no such power,” and is obliged to content him- 
self with a summons, which has as little effect on impeding the 
flight as had the trumpet blast by which M’ Sergius was to summon 
‘the wicked Titus Quinctius Rocus’ (see above, p. 251). 

' What is it that happens when a man goes intoexile? Here we 
get a most complete and logical account from Cicero in his speeches 
‘ Pro Caecina’ and ‘ De Domo.’ 


I wish (he says),”** as they are fond of precedents from the civil law, 
that they would adduce any instance of persons who are deprived by law 
of Roman citizenship or of liberty. For as regards exile it can be clearly 
shown what its nature is. Exile is not a punishment, but an asylum 
and harbour of refuge from punishment. For persons who wish to 
evade some punishment or some ruin on that account ‘shift their 
ground ’ (solum vertunt)—that is to say, take up a new seat and habitation. 
And so it will be found that in no law of ours has any crime been 
punished by exile, as it is in other states; but forasmuch as men shrink 
from the chains, the death, the disgrace which have been ordained for 
them in the laws, they betake themselves to exile as to sanctuary. If they 
chose to remain in the state and abide the weight of the law, they would lose 
their citizenship only with their last breath ; now, as they do not choose 
this, the citizenship is not taken away from them, but laid down and 
abandoned by themselves. For since by our law no one can belong to 
two states at the same time our citizenship is lost then, and not till 
then, when he who has fled is received into exile—that is to say, into 
another state.?** 

241 Pro Clu. 54, 148. 

"2 Strafrecht, p. 390. See also ibid. p. 328. ‘The praetor presiding over these 
courts could apply the magisterial summons, but the right to exercise preliminary 
arrest seems to have been wanting to him; at least the accused seems always to have 
been at large, even in the murder trials.’ 

*43 Cic. Pro Caec. 34, 100. 

244 Tt will be remembered that Pleminius was still liable to Roman law, and was 
actually seized and brought back when he was on his way to Neapolis, but had not 
yet arrived there (see above, p. 250). 
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And again in the ‘ De Domo,’ 30, 78— 


No persons condemned on capital charges ever **° lost their Roman 
citizenship until they were received into that state to which they had 
come for the purpose of ‘ shifting ’"—that is, changing their ground. And 
the authors of our laws compelled *** them to do this not by taking away 
their citizenship, but by forbidding them shelter, fire, and water. 


These statements of Cicero are in absolute agreement with that 
of Polybius regarding the voluntariness of the act, the reasons 
which a criminal has for performing this act,™’ and the refuge 
afforded to him in a fresh state. The only difference is that 
Cicero can no longer name Tibur or Neapolis, because they have 
become, since the Social War, a part of Rome, and that he supple- 
ments Polybius by explaining that ‘the voluntary exile is pro- 
nounced’ by means of the renunciation of one citizenship in the 
act of accepting another. Curiously enough Mommsen adopts this 
view of exilium under the Cornelian laws in one case—that of the 
parricide—but treats it as an exception ;** ‘the quaestio, the reference 
by a general or special law of what is by public penal law a capital 
crime to the decision of a single juror or a bench of jurors by no 
means in itself excludes a sentence of death... . The standing 
commission for murder even under Sulla’s ordinances condemned 
to death the murderer of near kindred.’ This is explained in 
another passage (p. 644, n. 3). 


Immediately after the Cornelian law against murder was passed, the 
accusation set on foot under it of Sex. Roscius for parricide led up to the 
punishment of death, and death in ancient fashion in the sack, though 
it is true that it was open to the criminal to withdraw himself from the 
condemnation by exile. 


I should entirely agree with the general statement in the first 
sentence, and my only objection to the remarks about the parricide 


248 The imperfect tense seems to be used because Cicero is speaking throughout 
this passage of what had been laid down by the wisdom of the ancients—‘ius a 
maioribus nostris . . ita comparatum est.’ We must not infer from the tense that 
Cicero was describing a state of things which had passed away. Such an inference 
would bring this passage into contradiction with that from the Pro Caecina, where 
the present tense is used throughout. Mommsen evidently recognises this, for he does 
not found any conclusion on the use of the past tense here, though it might plausibly 
have been alleged to support his own view. Both in the Pro Caecina and in the De 
Domo it would have helped Cicero’s argument if he could, without fear of contradiction, 
have added, ‘ but all this is ancient history, and, as things are now, men do not lose 
their citizenship, even when condemned.’ That he does not use so tempting a plea 
is pretty good evidence of facts within the knowledge of his hearers, which prevented 
his doing so with any plausibility. 

246 The phrase ‘id ut esset faciundum . . . faciebant’ is so awkward that one is 
tempted by the amendment ‘adigebantur’ (for ‘faciebant’), adopted by Zumpt 
(Crim.-Proc. p. 456). 

47 Mommsen (Strafrecht, p. 966) styles it very happily ‘ die freiwillige, wenn auch 
widerwillige Auswanderung.’ The man finds that ‘ the climate of Italy does not suit 
him.’ 28 Strafrecht, p. 942. 
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is that I think that they ought to be applied to all criminals 
convicted on a ‘ capital’ charge.” 

To return to the conception of ewilium. It obviously consists 
of two parts, both equally necessary to itscompletion. First, there 
must be the physical withdrawal to some safe place (solum vertere) ; 
secondly, the withdrawal must be evilii causa, with the intention of 
going not as a visitor but as a settler. Given these two things, the 
ius eculandi works automatically ; ‘it realises itself by virtue of the 
standing treaties without the co-operation either of the community 
into which the man enters or that from which he retires.’ *° 

Of the physical withdrawal I have already said enough: it was 
a matter of fact, as to which in each case there can have been 
little doubt. But it is otherwise as to the intention of the exul. 
This could only be presumed from his situation or inferred from 
his words or actions, and he might afterwards say that the inference 
was wrong, and that he had never really meant to naturalise him- 
self abroad. Cicero practically does this in his speeches after his 
return from banishment. The Romans had, therefore, to take pre- 
cautions against such tergiversation. It is said that a member of 
the duke of Wellington’s cabinet, who had resigned office in a pet, 
wished to withdraw his resignation on the ground that ‘ there had 
been a mistake.’ ‘It is no mistake,’ replied the prime minister ; 
‘it can be no mistake; it shall be no mistake.’ The Romans re- 
torted in much the same way. They could not deprive a man of 


29 The question of what was done with the ‘ common malefactor ’ has greatly exer- 
cised the critics. What happened to the street ruffian who knocked down a peaceful 
citizen and took his purse? Zumpt thinks that the criminal whose guilt was evident 
or confessed was dealt with summarily, and never allowed the chance of provocatio 
or of a jury trial, or of any of the other contrivances for evading the death penalty. 
This is repeated ad nauseam on page after page in Zumpt; but see especially 
Criminalrecht, 11. i. 289, where he says that provocatio ‘ was very seldom allowed.’ 
This is going much further than Mommsen (see above, p. 251), who holds that 
liability to previous arrest, not denial of provocatio, befell the ‘common criminal.’ 
The whole superstructure of Zumpt seems to rest on no better foundation than a 
single case (Suet. Aug. 33), by which it appears that in Augustus’s time parricides 
were sewn in the sack only if they confessed, and on a remark of Cicero (Pro 
Murena, 20, 42) that the ‘quaestio peculatus’ was a dreary business, ‘ plena 
catenarum.’ Mommsen (Strafrecht, p. 328, n. 5) disposes of this last by referring it 
to the public slaves employed as clerks. Mommsen himself in the Staatsrecht (iii. 
1242) was inclined to think that under the constitution of Sulla the ‘common 
offender,’ caught red-handed, was thrown into prison and strangled (just like Lentulus 
and his companions in the Catilinarian conspiracy) as a public enemy. In the 
present work (p. 979) he hints at the same thing in a very hesitating manner (see 
below, p. 286). I have expressed my own opinion (above, p. 252) that the Roman 
citizen, like the dog in English law, ‘ has a right to his first bite.’ See A. C. Clark, 
Introduction to Cie. Pro Milone, p. xvi. 

280 Strafrecht, p. 69, n. 1. Compare the case of the foreigner in Cicero (De Orat. 
i. 39, 177) ‘cui Romae exulare ius erat.’ The point has some interest as refuting 
Zumpt’s supposition that admission to a strange state is in each case a special privi- 
lege, for which the Roman noble who has failed to ‘ keep on the windy side o’ the 
law’ would not,sue in vain, whereas it would be denied to the vulgar offender. 
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his citizenship, but they could (much as in the case of the perduellis 
described above *") authoritatively take notice in case of doubt 
that he had duly deprived himself. Cn. Fulvius exulatum Tarqui- 
nios abiit ; id ei iustum exiliums civit esse plebs.”* They could decree 
in like manner that if he did not appear on a certain day videri 
eum in exilio esse.** Further the case was to be provided against 
that the man might claim to return, clothed in a new nationality, 
as a foreigner merely sojourning in Rome ; and again it was at least 
a tenable view *™ that, if he came back, he would, whether he wished 
it or not, recover his Roman citizenship by postliminium. All these 
contingencies were guarded against by the ignis et aquae interdictio. 
Mommsen is possibly right in believing that this edict was 
originally a magisterial act applicable at discretion against any 
foreigner whom it was desired. to expel and keep away from 
Roman territory, and applicable only against foreigners. It would 
consist in ‘his permanent exclusion from the legal protection 
generally accorded to strangers on Roman ground, and in case of 
contravention the threat to treat as an enemy him or any one who 
received or supported him.’** In other words it is ‘the decree of 
magistrate or people, by which the Roman community gets rid of 
a non-citizen once for all, and forbids him to tread Roman soil on 
pain of death.’ 

But, if originally applicable against foreigners, the use of 
ignis et aquae interdictio is in historical times practically confined *7 
to the case of persons who have once been citizens. Notice was 
thereby given them that, whether they afterwards denied the fact 
or not, they were held to have become aliens, and aliens who had 
been warned off Roman ground. Not only so, but their ceasing to 
be Romans was anticipated. In the case of Postumius, referred to 
above,”* we find in the event of his not appearing—videri eum in 
exilio esse, bonaque eius venire, ipsi aqua et igni placere interdici. 
This is conditional, but the sentence soon comes to be fulminated 
directly against persons who are not yet foreigners, sometimes 
even against those who have no chance of becoming foreigners. 
It is certainly prescribed for the man who chances to survive the 
military ‘ fustuarium ’ (see above, p. 233 n. 68), of whom Polybius (vi. 
37, 4) says, ‘ He is not allowed to return to his country, and none 
even of his kindred would dare to receive him into their houses.’ 
In all probability the same form of words was used against the 
victims of the Sullan proscriptions. I am not aware that they 


*! See above, p. 260, especially the words, ‘ The effect of the verdict therein pro- 
nounced is not condemnatory but declaratory.’ 


82 Livy, xxvi. 3, 12. 333 Ibid. xxv. 4, 9. 

*4 See the interesting case of Publicius Menander in Cicero, Pro Balbo, 11, 28. 
8 Strafrecht, p. 72. 58 Thid. p. 964. 

*87 Thid. p. 935. 338 Livy, xxv. 4, 9. 
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are ever precisely quoted, for the general term proscriptio acquired 
a sort of technical sense as a short description of these horrors ; 
but the Greek writers use éxxnpvocewy or érixnpvocecy indifferently 
for the action of Sulla or of the triumvirs (48 B.c.),?” for that of 
Popillius ® against the adherents of Tiberius Gracchus, for that of 
Saturninus *' against Metellus, and for that of Clodius against 
Cicero. As regards the more regular action of the law courts 
Cicero tells us generally (see above, p. 271) that Romans were 
driven to join a new state ignis et aquae ademptione. Augustus 
describes his action under the ‘ Lex Pedia’ in the words, qui paren- 
tem meum interfecerunt, eos in extlium expuli, iudiciis legitimis ultus 
eorum facinus,?® whereas Dio Cassius (xlvi. 48) says of their sen- 
tence, rupos kai Udatos eipyOnoav. Proscriptio and interdictio are 
in principle the same thing, and may be equally directed against 
citizens; many modifications, however, and these of great practical 
importance, are possible, especially in the extent of territory within 
which the outlawry is to run, and in the penalties threatened against 
those who harbour the victims. Sulla’s outlawry of the Marians 
extended over the whole world, leaving no door of escape, and 
involved all who succoured the fugitives in the same peril. Clodius, 
whose cruelty Cicero associates with that of Sulla, while threaten- 
ing like penalties, limited the application of them locally; a local 
limitation is likewise found in case of the ignis et aquae interdictio 
which results from condemnation in one of the standing jury courts. 

In all cases the state ‘makes an open appeal to popular execu- 
tion of the death sentence’ * as the means of enforcing its will ; 
but it makes a great difference whether the permission to kill is 
stimulated by reward, as in Sulla’s proscriptions, and aided by 
penalties against those who obstruct it, or whether it is merely 
left open, so that ‘ what is everybody’s business is nobody’s.’ Two 
cases occur in which the ‘ prohibition of fire and water’ seems to 
be without practical consequences; Oppianicus, condemned for 
attempt to murder, nevertheless*°> wanders about in Italy and 
finally dies in the neighbourhood of Rome, where he has hired 
lodgings just outside the gate, and Q. Pompeius after a con- 
demnation de vi is found living at Bauli,” in the neighbourhood 
of Naples. It may be noticed that in the first case public opinion 
held Oppianicus to be an innocent man, who had been condemned 
by a bribed jury, and in the second that Pompeius had some 


239 For Sulla see Dio Cassius, xxxvii. 10, 2; for the triumvirs ibid. xlvii. 7, 4; 11,3; 
12, 2; Appian, Bell. Civ. iv. 14. 

26 Plutarch, Tib. Gracch. 20, and C. Gracch. 4. 

261 Appian, Bell. Civ. i. 31: kat robs imdrovs emicpnpita, undéva MetéAAw Kowwveiv 
mupds } i'Saros } oreyns. 

262 Dio, xxxvili. 17, 7 (wpocerennpdx6n, &c.) 
263 Mon. Ancyr. 2. 64 Strafrecht, p. 623. 
26 Cic. Pro Clu. 62, 175. 266 Cic. Ad Fam. viii. 1, 5. 
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powerful friends, for Caelius Rufus was able to compel certain 
fraudulent trustees to do their duty by him.”’ Under any such 
favourable circumstances the trespasser on forbidden ground pro- 
bably ran no great risk. Mommsen remarks **— 

The killing without judicial proceeding of the banished man caught on 
Roman ground *® must have been treated as permitted with impunity 
rather in theory than in practical application; such a proceeding is 
irreconcilable with the rule of law, and there are no certain instances of 
its practical impunity.?”° 


Perhaps a practical distinction may be drawn between an inner 
and an outer circle of territory. The ‘Lex Julia Municipalis’ 
describes the exile as iudicio publico damnatus, quocirca eum in Italia 
esse non liceret. We find, however, that the tribunes *' each year 
passed a special edict forbidding any person condemned on a 
capital charge to be in the city of Rome. It is quite possible that 
they would take active measures against any one who disregarded 
their own express prohibition, though the wider prohibition of the 
law, affecting the whole of Italy, might be more of a dead letter. 
On the whole, then, we are entitled to say that the ignis et 
aquae interdictio, as ordained in Sulla’s laws, was a death sen- 
tence, though one which might be evaded with great ease, and hence 
the words of his law de capite cius quaerito are fully justified. 
Mommseen is fairly puzzled with these words, as well he may be. 


We must refer them (he says) to the consideration that the ‘ breach of 
ban’ was in fact punished with death, and that so interdictio might be 
described as a qualified death penalty ; and it is further worth while to 
notice that the punishment of treason and murder by simple banishment 
seemed objectionable, and that on that account choice may have been 
made of this form of expression, which is at best an astonishing one, and 
only occurs in this connexion.?”” 


This appears but a lame account of the matter, and Mommsen 
seems irritated at having to admit so much as that interdictio is a 
qualified death sentence. He speaks elsewhere ** of interdictio, ‘if 


*67 Val. Max. iv. 2, 7. 68 Strafrecht, p. 936. 

2 There is no English and no Latin equivalent for the German ‘ Bannbruch’ 
and ‘ bannbriichig,’ which occur in almost every sentence of Mommsen’s discussion 
of this topic. The paraphrase must, of course, be so framed-as to include both the 
man who has gone into banishment and come back and the man who has neglected 
to go at all. 

270 Cicero never attempts to plead that the death of Oppianicus cannot be the 
subject of a criminal charge, because he had no business to be in Italy. But the 
wide terms of the Lex Cornelia, ‘quicunque venenum malum fecerit, vendiderit, 
emerit, habuerit, dederit’ (Pro Clu. 54, 158), would probably have included 
Cluentius’s alleged act, without regard to the quality of the victim, just as (in spite of 
the ‘ patria potestas ’) a father who secretly murdered his son was liable (see the obscure 
case of Q. Fabius Maximus, Strafrecht, pp. 174, 614, 618). There is no occasion, 
therefore, to suppose, with Zumpt (Crim.-Proc. p. 466), that the circumstance that 
Cluentius was stepson to Oppianicus made the difference. 

2) Cie. in Verr. ii. 41, 100. 272 Strafrecht, p. 907. 273 Tid. p. 334, n. 2. 
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we are to call that a capital proceeding,’ and finally *“ says down- 
right that ‘interdiction under Sulla’s legislation can be included 
under capital punishment only by straining the sense.’ I venture 
to think, on the contrary, that there is no straining of the sense, 
and no breach of historical continuity, that a iudlicium capitis, 
throughout the republican period, meant, in the mouth of a law- 
giver (whatever it may have meant in the mouth of an advocate), 
a sentence of death; and that it is a subsequent question, and 
legally a subordinate one, whether at different epochs the death 
sentence might be evaded with more or less ease. 

That the practical outcome of such a sentence is in Cicero’s 
time in all cases not death but exile (as Polybius says it was 
already in his own time) is freely admitted; and this consideration 
is, to my mind, sufficient to account for the fact that exilium is 
constantly used in a loose way, not only by other writers, but by 
Cicero himself,?” in flat defiance of his own doctrine in the ‘ Pro 
Caecina,’ as the name of the punishment which the law prescribes 
for offences. If we tried to bring Cicero to book for his inconsistency 
he would probably retort on the critics— 


Per quos non licet esse neglegentem— 


and plead that in the one case he was accurately laying down the 
legal doctrine of what sentence could be passed on a man, in the 
other he was equally accurately describing what was likely to 
happen to the man in consequence. 

The innovation introduced by Sulla, or his immediate prede- 
cessors, consists not in the death penalty nor in its evasion by 
exilium—these are an old story—but in the new arrangements 
necessary to connect this penalty with trial by jury, which was 
originally invented for a very different purpose. How was this 
connexion effected? Unhappily there is no answer to be found in 
the quotations from Sulla’s laws which survive; but an answer 
may be supplied from elsewhere. When Clodius invaded the 
mysteries of the Bona Dea in 62 8.c. it was found that none of the 
standing quaestiones were competent to deal with the matter, and 
that, if it were to be brought before a jury court at all, it must bein 
virtue of a law passed for the occasion. Two bills were drafted for 
the purpose, which, however, were precisely the same ?* except in 
one detail as to the method of selection of a jury, and the bill 
of the tribune Fufius, Clodius’s friend, was accepted. This is 
how Cicero describes the procedure:? Familarissimus tuus de 
te privilegium tulit, ut, si in opertum Bonae Deae accessisses, 
exulares. The exulares I have already explained—it is a mere 
short cut anticipating the practical result—there can be no doubt. 


274 Strafrecht, p. 909. * See a number of cases in Strafrecht, p. 966, n.3. 
2%6 Cic. Ad Att. i. 16, 2. 277 Paradoza, iv. 32. 
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that what the law really said was igni et aqua interdicatur. There 
was then a sentence of death, though of death easily avoidable, 
pronounced against Clodius by name. The law was thus a 
privilegium in that it was directed against an individual, but not a 
privilegium of the kind forbidden by the 'T'welve Tables, because it was 
not an absolute sentence, but one conditional on the finding of a 
jury.”* It was of the nature of legislation, not of a iudicium, and 
as such it could be passed not only by the Comitia Centuriata, but 
by any of the assemblies having legislative power. Conditional 
sentences of the sort against individuals are not without precedent; 
we have an example in the sentence passed against Postumius by 
name if he did not appear,” and a similar one is to be found in 
the decree’ passed by the tribunes against Camillus in 367 B.c. : 
Si M. Furius pro dictatore quid egisset, quingentum millium et multa 
esset.”*! 

Now how are we to analyse the part taken by the various actors 
in the drama of Clodius? .The analogy of indicia ordinaria in 
private suits*’ rises at once to the mind. There the praetor in 
granting his formula utters a sentence, all the force of which comes 
from his magisterial imperium; but it pleases him to make the 
falling of this sentence depend on a condition—namely, the finding 
of a iudex on certain points submitted to him—sz PARET. 
Within the four corners of his formula the iudex is absolute ; he 
has to find ‘ yes’ or ‘no’ on whatever questions the praetor has 
asked him, and his answer is without appeal; but, once he has 
answered, the effect which that answer is to have is prescribed 
to him beforehand.”* Now in the case of Clodius a part analogous 
to that of the magistrate in civil suits is played by the people ™ 
itself; the people alone can sentence to death; and so it does; but 


78 Cicero (De Domo, 17, 43) lays stress on this point in pleading against the 
legality of Clodius’s proceedings against himself; it is ‘poena in cives Romanos 
nominatim sine iudicio constituta,’ which traverses the law of the Twelve Tables, 
and can only be paralleled by the proscriptions of Sulla. 

279 See above, p. 273. 

2 Mommsen considers this an invention; certainly Livy, though he found it in 
some of his authorities, is inclined to disbelieve it. Whether it is true in fact or not 
it is useful as an illustration of what was considered by early historians to be consti- 
tutionally possible. See Strafrecht, pp. 882, 1018. 

28) Livy, vi. 38, 9. 

*82 See Mommsen’s reference to the procedure in private criminal cases, above, 

. 240. 
, 288 Cicero (In Verr. ii. 12, 31) amusingly illustrates the dependence of the ‘ iudex’ by 
inventing a burlesque formula, under which the righteous juror would be obliged to 
be a wheel in the machinery for evolving injustice. 

*s4 This may seem a hard saying, but I do not mean to ascribe magisterial power 
to the people, and only say that the use which the people chooses to make of its legis- 
lative power here is analogous to that which the magistrate makes of his imperium. 
This would not appear very strange to a contemporary of Caesar and Cicero, who lived 


to see the people prescribe in the Lex Rubria exactly what formulae the local magis- 
trate was to issue in each case. 
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in the plenitude of its power it chooses to order that a praetor, 
guided to an authoritative answer by the consilium *® of a bench of 
iudices, shall supply the condition under which alone the sentence 
is to take effect—sr accessissEs. Once the praetor has pro- 
nounced the verdict Fecisse videri the appointed condition has been 
fulfilled, and the penalty prescribed falls due automatically 
on the culprit. The dignity of the magistrate is still saved in 
that the quaestio is his,** and that it is his official utterance 
which condemns (see above, p. 240); but the punishment is that 
of the law and not of the magistrate or the jury, so much so 
that Cicero argues**’ with logical consistency that the penalty 
may afterwards be altered by the people which imposed it without 
in any way infringing the sanctity of the res iudicata. This stops 
short with the verdict itself, which nothing can reverse. As the 
people attaches what condition it pleases to the fulfilment of its 
order, so it regulates all the details of that condition ; especially 
it prescribes how the praetor is to constitute his consilium: the most 
notable instance, besides this of Clodius, is to be found in the 
elaborate regulations laid down for the trial of Milo. 

The practical result of the introduction of the juror in very 
early times into civil suits, and the introduction of the jury system 
at a later period into criminal jurisdiction, is in each case to shift 
the main responsibility for the decisions arrived at. It is really a 
devolution of power, a burden taken from the shoulders of the 
magistrate in civil and of the magistrate and people in criminal 
trials. But in form the original power and responsibility are 
always there, and the persons in whom they are vested merely 


285 T feel no doubt that the legal position of the jurors always is that they are the 
‘consilium ’ of the praetor, though the binding force of their counsel is stiffened by 
the positive injunction laid on the praetor to pronounce what, after all, is his verdict 
according as they advise. It is formally a mere matter of detail whether the person 
who asks advice is free to reject the opinion of his counsellors (as is the general at 
the head of his army) or is practically bound to abide by it (as is the consul in 
presence of the senate), or is legally compelled to conform to it (as is the magistrate 
in a municipiwm to the decree of the decurions; see Lex Ursonensis, ch. 129). I 
cannot agree with Mommsen (Strafrecht, pp. 213, 443) that ‘the retention of their 
appellation as ‘ counsellors’ is merely a reminiseence, and a respectful presentation 
of the new position of the magistrate ’ (see Lex Acilia, vv. 57,60; Cic. Ad Att. i. 14,1, 
and i. 16,4). Another conjecture of Mommsen (Strafrecht, p. 208), that the presiding 
magistrate voted along with the jurors as one of his own consilium, seems to me 
very improbable in itself and difficult to reconcile with the remarks of Cicero (In Verr. 
act. i. 10, 32) about Metellus as juror or as praetor: ‘malim ... iurato suam quam 
iniurato aliorum tabellas committere.’ Mommsen’s chief argument, from the even 
number of jurors in the Lex Acilia, loses its foree when we consider that the law 
provides no security that the whole fifty shall vote. After the exclusion of those who 
said ‘ amplius ’ (v. 49) and those who sent in blank tablets (v. 54) it would be purely 
a matter of chance in each case whether the number of those who gave votes which 
could be counted proved to be odd or even. We find an actual case of equality of votes 
which puzzled the praetor in Caelius’s letter (Cic. Ad Fam. viii. 8, 3). 

*86 Pro Clu. 53, 147. *87 Pro Sulla, 22, 63. 
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choose in their own good will and pleasure to realise them in a 
complicated and conditional rather than in a simple and direct 
utterance. A conditional command is as much the expression 
of the will of the party commanding as a conditional legacy is the 
expression of the will of the testator. 

Though the working of the different parts of the machinery is 
best seen in the case of a privilegium like that directed against 
Clodius, the same principles prevail when the people fulminates 
its death sentence not at an individual, but at a whole category of 
persons, on every one in fact who has offended, if it can be shown to 
the satisfaction of a jury that he has so done. The locus classicus 
in illustration of this is from the First Philippic (9, 23). Quid? 
quod obrogatur legibus Caesaris, quae iubent ei qui de vi itemque ei 
qui maiestatis damnatus sit, aqua et igni interdici? Quibus quum 
provocatio datur, nonne Cuesaris acta rescinduntur? Now why 
does granting an appeal in such cases traverse Caesar’s Acts ? 
Evidently because the people, on Caesar’s rogatio, has already 
decided what is to be done with such persons. It has sentenced 
them to death by ignis et aquae interdictio. The condition attached 
to that sentence has accrued, so soon as the jury find in each case 
that the man is guilty, and the punishment is bound to follow, as 
the people has ordered. To ask the people again to decide on the 
particular case is to ask it to reverse a command which on 
Caesar’s request it has uttered. The people has, in fact, exhausted 
its powers in the fulmination of the sentence and the creation of 
the jury court, just as the praetor in civil cases exhausts his powers 
when he issues the formua to a iudex. If the iudex ordinarius 
had been a delegate, discharging all the functions of the praetor in 
his stead, there would under the Roman system have been an appeal 
from the delegate to the delegator, as was actually the case with the 
iudex extra ordinem datus of the principate.** But under the 
formulary system it is otherwise ; the iudex does not act instead of 
the praetor, but merely supplies information which the praetor 
happens to want. Thus there can be no appeal; not on the 
question of fact, for it has pleased the praetor to say that he will 
take the fact as the ivdex finds it; nor on the question of the con- 
sequence, for the praetor has already prescribed what is to follow, and 
must not be asked to eat his own words. The same principles 
apply mutatis mutandis to these criminal trials. The law is the 
utterance of the people, just as the formula is the utterance of the 
praetor. On the strictest analogy appeal to the people is barred by 
the existence of a law in which the people’s answer is already 
embodied. 

To sum up, the system of capital trials before juries under the 
regulations of Sulla is that the people by a lex sentences before- 

288 See Staatsrecht, ii*. 984. 
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hand a certain class of criminals to death by outlawry or pro- 
scription (ignis et aquae interdictio), making the sentence conditional 
in each case on the finding of a praetor and jury that a particular 
man is guilty of the crime in question. When the verdict is 
delivered the condemned man must hurry away from punishment ; 
he must extinguish his personality as a Roman citizen, thus 
putting himself under a new jurisdiction, which will not take 
cognisance of things done in a former state of existence. I cannot 
express my own view of the effect of exilium better than in 
Mommsen’s words. 


Equally with the dead man there is excluded from Roman criminal 
procedure every man who is severed from the jurisdiction of Rome. Now 
since every Roman citizen is subject to that jurisdiction, even when he 
happens to be abroad, and every foreigner is so subject when he happens 
to be on Roman territory, it follows that the only persons excluded are 
foreigners who live abroad, and the Roman citizen can withdraw himself 
from it only if on the one hand he quits Roman soil (solwm vertere) and 
on the other hand attaches himself to some state whose independence is 
formally recognised by Rome, as a citizen or in such other way that his 
reception into it annihilates his Roman citizenship.*® 


Now if, as I believe, this doctrine remains true to the end of 
the republic, it will follow that the man capitally condemned 
under Sulla’s laws to ignis et aquae interdictio will not be quite safe 


while he remains a Roman, even outside the local limits assigned 
to the special ban. He is still a man capite damnatus, and the 
state and its officials may, if they please, and if they can get hold 
of him without violating neutral territory, execute the death 
sentence implied in the de capite eius quaerito, though they no 
longer call on the private citizen to help in the vengeance or 
threaten penalties on those who succour the convict. It is only by 
‘ casting his old slough ’ and commencing a new life as a foreigner 
that he is fully secure. This is never stated totidem verbis in our 
authorities, but it is implied in the universal presumption that the 
condemned man must have taken the course, so necessary to 
him,” of changing his citizenship. We see, in the passage from 
the ‘ Pro Caecina,’ that exilium in the sense of deponere civitatem, 
not merely of removing beyond the bounds, is the sanctuary—the 
ara, the portus, the perfugium supplicii which gives security. We 
find that it is a iustwm exilium, of which the people takes note, that 
it has been performéd by Cn. Fulvius. We see Clodius insulting 
Cicero after his return,”' by asking him, Cuius civitatis es? 
implying that, as he sees him in a whole skin, Cicero must have 

28° Strafrecht, p. 68. 

*%° ‘We find much the same sort of presumption in the old comitial trials; it is so 
obviously the interest of the condemned man to appeal that it is always taken for 


granted that he has done so (see above, p. 242). 
21 De Har. Resp. 8, 17. 
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saved it by ceasing to be a Roman, and Cicero *” in turn flaunting 
in the face of his enemy the decree of the senate in which he is 
described as crveM optume de republica meritum. Cicero’s claim 
is that the whole proceedings against him were null and void, and 
that he was merely driven away by physical violence; but he 
would hardly have been so anxious to prove, as he does by pages 
of argument, that he had never ceased to be a Roman, unless it 
were notorious that a sentence of ignis et aquae interdictio would, as 
a general rule, compel a man to take the step necessary to divest 
himself of his former nationality.* Once this is done the only 
liability for his former misdeeds which remains is that he is obliged 
to avoid the soil of Italy, which he is forbidden, even as a foreigner, 
to tread. 

As a matter of fact it was probably no great sacrifice to the 
banished man to surrender his Roman citizenship. He cannot 
return to Italy in any case ; his political career, if he had one, is 
ruined. Even if he becomes ‘ subject to the axe and the rods,’ no 
Roman magistrate is likely to use them against him, and there is 
some value in the possession of a domicile and a franchise by 
virtue of which he may claim protection at least when he travels 
throughout the Roman world, excepting only Italy. We know of 
one case at least in which such a transformation actually took 
place. CC. Memmius Gemellus, the Memmi clara propago of 
Lucretius, was condemned in Pompey’s sole consulship (52 B.c.), 
and died apparently before the restoration of the victims of that 
year by Caesar at the end of 49 B.c. Cicero writes* in the year 
46 B.c. recommending to the governor of Achaia a young man, 
Lyso, quem Memmius, quum in calamitate exilii sui Patrensis civis 
Jactus esset, Patrensium legibus adoptavit, ut eius ipsius hereditatis 
ius causamque tueare. There can be no kind of doubt that 
Memmius had ceased to be a Roman. There is only one obstacle 
to our putting his case precisely on the same footing with that of 
the exile to whom Polybius ascribes ‘ safety’ ‘in the city of Tibur 
or of Neapolis, or others with which the Romans have a treaty,’ 
and that is that Patrae was not, till after the battle of Actium, a 
‘free state.’ The same difficulty applies in the case of Smyrna, 
of which Caepio and Rutilius Rufus became citizens.” It may, 
perhaps, be an answer that, when the Romans renounced the right 

222 De Domo, 32, 85. 

28 | venture to think that this is a more legitimate inference than Mommsen’s (p.978, 
n.1). ‘The right of citizenship is, as Cicero often insists, not denied him by Clodius’s 
law, but the ordinary punishment of expulsion from Italy is aggravated by confisca- 
tion,’ &c. If this were correct Cicero would have had an easy task—only to point 
out that his case was not worse than that of other ‘ damnati ’—whereas his whole 
contention is that he is not in the same boat with them. What would have been the 
sense of Clodius’s question if the intention of his decree had not been to compel 


Cicero ‘ mutare civitatem ’ ? 
*4 Ad Fam. xiii. 19, 2 25 Cie. Pro Balbo, 11, 28. 
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of conquest, and restored to any state ‘its city, its territory, and 
its laws’ (this is said ** of Therma, not a ‘ free state’), they so 
far recognised its separate existence as to enable, seu legibus seu 
moribus, @ Roman to be received there with the same effect as if 
it were technically independent. It is curious, however, that in 
two out of the three cases the exile is known not to have gone in 
the first instance to the town which became his eventual home. 
tutilius resided at one time at Mitylene, where he was to be found 
when Mithridates made his great massacre of Romans in 88 B.c.”* 
Memmius certainly was at one time settled at Athens, where he 
owned the house of Epicurus,”** and afterwards at Mitylene. Now 
if Memmius first became a citizen of Athens there would be no 
obstacle to his holding the citizenship of Patrae as well ; for Cicero 
tells us * that it was quite possible for a man to be a citizen of two 
Greek states simultaneously, though he could not hold the citizen- 
ship of any Greek state along with that of Rome. 

The system, as established by Sulla, underwent no alteration at 
the hands of Caesar, except that on his proposal the Roman 
people chose to attach a fresh consequence to condemnation by a 
jury court—namely, the confiscation of half the goods of the convict. 
This makes no difference in principle. The people is omnipotent 
in the matter, and may ordain what consequences it pleases. 
Under Augustus likewise, though the importance of the jury courts 
is diminished by the erection of fresh tribunals, with more wide- 
reaching powers, nothing is done to alter the situation of such 
persons as are still brought before the juries. With Tiberius we 
come to an important change, the results of which are clearly visible 
in the jurists, though we have only the most meagre account in 
the history of how they came about. Dio Cassius (Ivii. 22) tells 
us under the year 23 a.p. that ‘ Tiberius denied to those who were 
interdicted from fire and water the right to make a will, and this 
regulation still holds good.’ The capacity to make a Roman will is, 
as Mommsen points out,” ‘the most tangible test of Roman citizen- 
ship.’ When, therefore, we find in a jurist of the third century 
first *" that deportatio in locum aquae et ignis interdictionis successit,. 
and secondly *°? media capitis deminutio dicitur, per quam sola 
civitate amissa libertas retinetur, quod fit in eo cui aqua et igni inter- 

26 Cic. in Verr. ii. 37, 90. 

*7 Cic. Pro Rab. Post. 10, 27. True he had not at that time renounced his 
citizenship, for he had to lay aside his toga by way of disguise. Still, as he was not 
condemned under a ‘ capital’ sentence, but only for repetundae, he might choose his 
time, and may have become a Mitylenean or a Chian before he shifted his quarters to 
Smyrna. 

8 Cic. Ad Fam. xiii. 1. 28 Pro Balbo, 12, 30. 80 Strafrecht, p. 957. 

8! Ulpian, Dig. xlviii. 19, 2. The phrases ‘igni et aqua interdicere’ and 
‘exilium’ remain, however, and are used indifferently with ‘deportare;’ see Tac. 
Amn. xii. 42, 5, and xvi. 9, 1. 

%2 Ulpian, Reg. xi. 12. 
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dicitur, it does not require much ingenuity to piece together the 
story into a consistent and logical whole. 

It appears then that Tiberius wished to sharpen the penalty of 
ignis et aquae interdictio, which resulted from condemnation by a 
jury, and which was likewise a sentence sometimes pronounced by 
the senate or the emperor. Sulla and the triumvirs had shown 
him the way in their proscriptions when they blocked off the exit 
into the ‘harbour and the sanctuary’ of exile, and so made the 
‘capital’ sentence effectively one of death. ‘Tiberius did not, 
however, choose to go as far as this; he tock away indeed the old 
refuge, but provided a new and much less agreeable ‘ sanctuary ’ 
from the executioner. He seized on the person of the convict and 
deported him to an island, where he was detained a prisoner. By 
this means exilium was, of course, rendered unavailable; it was 
no longer physically possible for the condemned man solum 
vertere to Massilia or Rhodes, where he could shuffle off his 
Roman citizenship in exchange for a fresh one, and make a will, 
if he pleased, under the laws of his new home. So far then his 
Roman citizenship remains, and if he makes a will it must be by 
foman law. But Tiberius did not intend that his victim should 
retain the Roman citizenship, though he had debarred him from 
the constitutional means of getting rid of it. He was, therefore, 
driven to the expedient of taking it away from him by an act of 
power—applying the solvitur ambulando to the impossibility, which 
Cicero had alleged, of depriving any Roman against his will of 
citizenship or liberty. The practice of the republic had indeed 
reduced both impossibilities to little more than legal fictions. It 
could hand over a thief in chains to work for the man who had 
caught him, or an insolvent debtor for his creditor ; but these men 
were pro servo, not servi, their technical libertas being untouched, 
as is shown by their capacity to acquire property by the Roman 
method of usucapio.** It could in the same way practically deprive 
a man of citizenship by putting him in such a position that he was 
obliged to give it up, if he wished to save his throat.** The 
principate made short work of these niceties. It sent criminals to 
hard labour for life in the mines and decreed that they were slaves, 
and (as a slave must have a master) that they were ‘slaves of 
their punishment,’ servi poenae; and in like manner, as a less 
severe penalty, deported men of rank to an island, and sent mean 
persons, who were convicted, to ‘ public works,’ in both cases 
under the loss of citizenship, but with the retention of technical 


33 See Ortolan, Inst. Iustinian. iii. § 2027. 

34 Rome got rid of an unwelcome citizen somewhat as Donald M‘Aulay in the 
Legend of Montrose counselled his chief: ‘I advised him to put the twa Saxon gentle- 
men and their servants cannily into the pit o’ the tower till they gae up the bargain o’ 
free gude-will; but the Laird winna hear reason.’ 
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‘freedom.’ All who underwent this penalty were reduced to a 
condition analogous to that of the peregrinus dediticius, of whom it 
is written®® ‘that he cannot make a will, either as a Roman 
citizen, because he is a foreigner, or yet as a foreigner, because 
he is not the citizen of any particular state, according to whose 
laws the will can be drawn.’ If my presentation be correct, the 
interdictus down to the time of Tiberius had a right to make a 
will, not indeed as a Roman, but as a foreigner—‘ the citizen of 
some particular state ’—and of this capacity he was deprived (as 
Dio says) by the action of Tiberius. 

It is not quite certain whether after the year 23 a.p. ignis et 
aquae interdictio is always accompanied by deportatio. Ulpian’s 
words (see above, p. 282), deportatio in locum énterdictionis successit, 
seem to indicate an answer in the affirmative. Mommsen*” 
knows no instance to the contrary. On the other hand, as he 
points out, Gaius*” mentions the interdicti and the deportati as 
two classes of persons who may not make awill. If they are 
separate, then Tiberius’s law, which deprives the convict of Roman 
citizenship without allowing the possibility of taking up the 
citizenship of another state, though suggested by the circum- 
stances of the deportatus, must have been worded so as to cover the 
other case as well. Probably, however, deportatio is meant to be 
the fate of every interdictus, and the two categories are mentioned 
by Gaius only to meet the case of the convict who dies before an 
island has been assigned for him.** In any case we never again 
hear of a condemned Roman becoming the citizen of another state. 

The universal practice of deportatio is pretty clearly shown by 
an instructive case mentioned by the younger Pliny.*® A certain 
Licinianus was accused as an accomplice in the incest of a vestal 
whom Domitian buried alive. In terror at the fate in store for 
him ad confessionem confugit quasi ad veniam; his counsel an- 
nounced the plea in words which Hortensius might have used of 
Verres going to Massilia, ex adrocato nuntius factus sum: Licinianus 
recessit. Evidently, however, this retirement into voluntary exile 
is no longer the end of the matter. Though Domitian exclaims in 
delight, Absolvit nos Licinianus, and declares that he will not press 
hardly on him, he is no longer allowed to find refuge on neutral 
ground. The most the emperor can do for him is to let him 
plunder his own goods before they are confiscated, and to assign 
him a pleasant island: exilium molle velut praemium dedit, ex quo 
tamen postea clementia D. Nervae translatus est in Siciliam. In 


%5 Ulpian, Reg. xx. 14. 6 Strafrecht, p. 975. 37 Dig. xxviii. 1, 8. 

%8 This could be done only by the ‘ princeps’ or ‘ praefectus urbi,’ whereas the 
sentence of ‘ignis et aquae interdictio,’ which led to it, might be pronounced by the 
senate or entailed by the verdict of a jury. 

309 Hp. iv. 11. 
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Sicily he lives as an alien, and gives lessons in elocution, dressed 
in the Greek pallium, carent enim togae inure, quibus igni et aqua 
interdictum est. 

Here, then, we have the most complete picture of the dis- 
appearance of the old perfugium supplicii, afforded by the emigration 
of a Roman to a new home of his choice. The words exilium 
permitti®® are no longer applicable to him. It is no longer 
possible solum vrertere exilii causa. The phrase has lasted con- 
tinuously for many centuries. It is applied by Livy to Kaeso 
Quinctius and to the decemvirs in the primitive republic ;*" it 
appears in the praetors’ edict as quoted in Cicero’s earliest 
speech ;*!* it is the technical phrase which Cicero interprets in 
middle life in his general discussion on exile in the ‘ Pro Caecina,’ 
and he uses it again in his old age after Caesar’s death when he 
says *!3 of Antony’s convict jurymen legitimam habent excusationem 
solum vertisse exilii causa. I believe that not only the phrase, but 
its signification remained unchanged through all these ages, and 
that it is only with Tiberius that the word and the thing together 
disappear, and direct deprivation of the citizenship (called equally 
with physical death a ‘ capital’ punishment) *“ is substituted for 
the voluntary putting of it away in a new home.*” 

I have laid stress on what I believe to have been the continuity 
of the various developments of ‘ capital’ punishment at Rome, 
because this is one of the few really important points as to which 
I find myself obliged, with much hesitation and much against my 
will, to disagree with Mommsen on a matter of legal antiquities. 
Mommsen believes that there is a great breach of continuity in the 
history of exilium, and he places this breach at the legislation 


310 Sallust, Cat. 51, 22: ‘ Aliae leges condemnatis civibus non animam eripi sed 
exilium permitti iubent.’ To my mind ‘ permitti’ is the all-important word in this 
sentence, showing that under Sulla’s laws, as earlier, exile was an evasion conceded 
to the man sentenced to death, conceded by the fact that the law ordered him to be 
tried under a procedure not admitting of previous arrest. Mommsen, on the other 
hand (Strafrecht, p. 966), sees in the use of the past tense ‘condemnatis’ an import- 
ant distinction between this system and that described by Polybius (above, p. 249). 
Surely this question of time is but a petty difference. It is difficult to see how 
Polybius’s condition, that the man must go ‘ before the last tribe has voted,’ could be 
maintained after the ballot was introduced (in 107 8.c.) into comitial trials. At any 
rate there were jury trials in ‘ capital’ cases before Sulla (Cic. Pro Rosc. Amer. 5, 11; 
Pro Clu. 55, 151), and the condemned went into exile. Even supposing the change to 
come into effect only with Sulla’s legislation, all that it comes to is that the man is 
allowed a little more insight into what the verdict is before he has to make up his 
mind to go; but he has often seen enough before it comes to this. Verres and 
probably many of the Catilinarians forestalled their sentence by departure. 

31 Livy, iii. 13, 9; 58, 9. 312 Pro Quinct. 19, 60. 313° Philipp. v. 5, 14. 

*4 Paulus, Dig. xlviii. 1, 2: ‘ per has enim poenas eximitur caput de civitate.’ 

318 When Horace remarks (Hp. i. 11, 17) that while a man remains ‘incolumis’ 
Rhodes and Mitylene are of no more use to him than a great-coat in the dog-days, he- 
implies that in his time the Roman might still select one of these free states as a 
shelter if the icy breath of the law overtook him. 
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of Sulla. In the introductory book of the ‘Strafrecht’ he 
anticipates this conclusion. It will be convenient to quote this 
passage first, and then to develop his theory by means of extracts 
from the latter part of the work. The first-named passage (p. 73) 
is as follows :— 


The interdiction of the later law, the relegation out of Italy under 
penalty for breaking the bounds, which was introduced by Sulla amongst 
the penalties for citizens, and is wholly distinct in theory and practice 
from the ancient exiliwm, will be treated of in the fifth book. 


The relegatio with which this theory starts has already been noted 
above (p. 235) as a part of magisterial coercitio. It is defined as 


the limitation by the authorities of the free choice of a place of residence, 
whether by a command to leave a certain locality and never more to enter 
it—that is to say, by expulsion—or by a command to go to a certain 
locality and not to leave it—that is to say, by internment.*!® 


To expulsion in this sense Sulla added, such is the theory, the 
forbidding of return on pain of death by the ignis et aquae interdictio 
hitherto practised only against. aliens. 


In the legislation of Sulla *'’ it appears as the punishment for treason 
and murder, and in subsequent penal statutes it was employed in like 
manner for vis, for ambitus, and for other offences... . In its essence *!8 
Sulla’s innovation is not so much that the penalty for transgressing the 
bounds, which follows of course on all relegation, is raised to the punish- 
ment of death as that in this manner relegation, which had hitherto been a 
merely administrative act, is provided with legally defined local limits, 
and attached to specific offences, and is thus introduced into the criminal 
law. ... The interdiction *'® for a term of years or for life (generally unac- 
companied by confinement to one place), as Sulla ordained it, and as it was 
practised until the time of Tiberius, does not alter the man’s personal 
standing ; the interdictus retains the citizenship and all the rights that 
accrue to it. 


Finally, a little lower down (p. 979) Mommsen continues— 


We must not disguise the astounding fact that a’ lawgiver such as 
Sulla fixed expulsion from Italy, without further legal consequences 
either for persun or for property, as sufficient atonement for the most 
heinous crimes, even for treason and murder, and treated it as practically 
the severest criminal penalty. It is possible, however, that supplementary 
regulations or customs, especially concerning common crimes and 
offenders of the lower class,32° have remained unknown to us; at least it is 
obvious that the order of proceedings with which we are acquainted has 
regard especially to offenders belonging to the higher social circles. 


Such is the theory: in discussing it the best order will be to 
begin with relegatio, which I did not notice in my attempt to trace 
the main lines of development; my reason for this omission is 


816 Strafrecht, p. 965. 317 Thid. p. 972. 18 Thid. p. 973. 
38 Thid. p. 978. % On this matter see above, p. 272 n. 249. 
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that I believe the simple expulsion of a citizen to be a separate 
procedure, a strand not inwoven into the system of capital penalties, 
but running parallel to it throughout the history. Leaving out of 
account the use of relegatio as a mere method of arbitrary coercitio 
(above, p. 235), there are, so far as I know, only two cases which I 
should acknowledge as falling under this head in republican 
times.*?!_ The first is that of M. Fulvius Nobilior, relegated in 
180 3.c. for a military offence by decree of the senate to a spot 
beyond New Carthage, in Spain. In his case the opportunity of 
exiling himself and changing his state was precluded by his 
internment. He would, therefore, retain formally his Roman 
citizenship, of whatever use that might be to him. The other 
case is that of persons condemned under Cicero’s law de ambitu, 
who were to be expelled from Italy for ten years. A temporary 
sentence could never compel a man to renounce his state.*” 
Under the principate relegatio becomes more frequent, and we are 
better able to measure the gulf which separates it from exilium or 
interdictio. The most striking instance of a relegatus is the poet 
Ovid, who repeatedly lays stress on the distinction. The following 
lines (Trist. v. xi. 9) may serve as an example :— 


Fallitur iste tamen quo iudice nominor exul. 


[Caesar] Nee vitam nec opes nec ius mihi civis ademit ; 
Nil nisi me patriis iussit abesse focis. 

Ipse relegati non exulis utitur in me 

Nomine. 


It is clearly implied here that in the reign of Augustus the exul does 
lose the rights of a citizen and that the relegatus does not lose them. 
When, under Tiberius, ‘deportation took the place of interdiction 
from fire and water,’ relegation was left just where it was before ; 
it was a comparatively light punishment, which could be inflicted 
in its original form of simple expulsion from or of internment 
within the limits of a province by the authority of any governor. 
The relegatus retains his citizenship and his right to make a will, 
whereas the deportatus loses them. Since, then, the opposition 
hetween exul and relegatus which we see in Ovid is continued in 
the opposition between deportatus and relegatus, it seems only 
reasonable to conclude that ignis et aquae interdictio,** which forms 


821 Livy, xl. 41, 10, and Dio Cass. xxxvii. 29, 1. 

322 The rule held under the principate, when condemnation for a term of years to 
the mines or to ‘deportatio’ did not act as depriving the criminal of liberty or of 
citizenship respectively, as such a sentence did when inflicted for life; Dig. xlviii. 19, 
28,6. ‘That Cicero sometimes calls even the temporary penalty ‘exilium’ (e.g. Pro 
Murena, 23, 47, and 41, 89) is only a loose and popular way of speaking. Ovid of 
course does the same in pathetic descriptions of his own fate, though the lines quoted 
in the text show that he knew that the expression was incorrect. 

#3 Though the verb ‘interdicere’ (not ‘igni et aqua interdicere’) in a general 
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the connecting link between exilium and deportatio, is equally 
opposed to relegatio. 

The issue between Mommsen’s theory and what I understand 
to be the obvious interpretation of ignis et aquae interdietio under 
Sulla’s ordinances may perhaps appear to be largely a question of 
words. It is agreed on both hands that the man is liable to be 
put to death if he does not leave Italy, or if, having left, he comes 
back again ; likewise that if he goes away and keeps away he will 
not in practice be put to death. It does not seem to make much 
difference whether we say ‘ he is sentenced to leave Italy on pain 
of death’ or ‘he is sentenced to be put to death if he does not 
retire from Italy... Mommsen puts it in the one way for all 
offenders but one, and in the other way for the parricide; yet 
the result for all is alike, so far as the avoidance of death is con- 
cerned. The reason for preferring the second form is that it agrees 
with the logical order of ideas as presented by Cicero in the ‘ Pro 
Caecina,’ and likewise with the practice of the second century B.c. 
as related by Polybius. In both we find that the threat of death 
comes first, and the evasion of it -by self-banishment follows, not 
that a sentence of banishment comes first, with the threat of death 
to follow if banishment be evaded. 

But the important question is whether this retirement (com- 
manded, as Mommsen would maintain, permitted, as I should 
prefer to say, with Sallust*“) is a mere physical removal, or 
whether it further implies some act by virtue of which a man 
ceases to be a Roman. As it is beyond dispute that before Sulla 
and after Tiberius the erul ceases to be a citizen, the burden of 
proof lies heavy on the interpreter who maintains, in spite of the 
complete silence of our authorities as to any change, that a 
different theory and practice obtained in the intervening period. 
What, then, is the proof of the proposition that in the interval 
between Sulla and Tiberius a Roman condemned on a ‘ capital’ 
charge retained his Roman citizenship? I know of only two 
pieces of purely circumstantial evidence. The first is *° that the 
young Oppianicus, upon the death of his father, a man convicted 
of poisoning, is found to be owner of Nicostratus, one of his father’s 
slaves.* The elder Oppianicus must therefore, Mommsen argues, 
have been capable of bequeathing property. Possibly; but that 
does not tell us under the laws of what state Oppianicus’s will was 
made. Mommsen assumes that it was under Roman law, and 
that therefore Oppianicus was a Roman citizen ; but he may very 
well, after his condemnation, have slipped across the Straits of 


sense for ‘ forbidding a particular place’ is frequently used in connexion with simple 
expulsion. See Dig. xlviii. 22, 7. 

#24 See above, p. 285 n. 310. *5 Strafrecht, p. 978. 

#6 Cic. Pro Clu. 63, 176. 
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Messana and obtained a domicile as a citizen of one of the foederatae 
civitates of Sicily. In that case he would make his will according 
to the laws of Messana or Tauromenium ; a legacy under such an 
instrument would pass the slave to his son, just as well as a legacy 
under a Roman will. 

The second instance adduced by Mommsen in the same place 
requires more discussion. In the ‘Lex Iulia Municipalis,’ verse 
118, we find amongst those who are disqualified for municipal 
Office queive iudicio publico Romae condemnatus est erit, quocirca ewm 
in Italia esse non liceat. This, says Mommsen, would be un- 
necessary if the condemned man was no longer a citizen. Sup- 
posing this to be granted, I think it by no means follows that what 
was unnecessary could not have found a place in the clauses of a 
law. The Romans were fond of legal verbiage and of heaping up 
precautions, sometimes against what was already really barred.*” 

I do not, however, feel quite so sure that it was unnecessary. 
The clause is a repetition, as applied to the municipal senates, of 
what Cicero tells us *** was the rule at Rome— Ubi cavisti ne meo loco 
censor in senatum legeret ? quod de omnibus, etiam quibus damnatis 
interdictum est, scriptum est in legibus.** Now, as we have seen, it 
was very difficult to prove the animus exulandi which was essential 
to the mutatio ciritatis ; and this might have led to awkward conse- 
quences. Suppose that Milo had written to say that he was eating 
mullets certainly at Massilia, where Roman law could not touch 
him, but that he had no intention of becoming a Massiliot ; might 
not the next censor, by way of demonstrating his political sym- 
pathies,* have placed his name on the senatorial roll? Marcius 
Philippus felt doubt as to passing over his uncle, Appius Claudius, 
who was a victim of some political trial in the Marian troubles ; **! 





327 There is an instance in the Lex Acilia. Verse 22 prescribes that the accuser, 
in naming his hundred ‘ iudices’ out of the ‘album,’ is not to choose any magistrate or 
senator, whereas such choice is already abundantly provided against by the cireum- 
stance that senators are by verse 16 already excluded from the list out of which the 
choice is to be made. Zumpt (Crim.-Recht, 1. i. 125) rather than admit such a super- 
fluity takes refuge in the absurd supposition that these ‘ iudices’ were not selected from 
the ‘album,’ but from outside. He supplies us with a useful object lesson as to the 
danger of arguing in this way. 

38 De Domo, 41, 82. 

32 Exclusion is mentioned as the result of conviction in certain cases in the Lex 
Acilia, verse 13—‘ queive quaestione ioudiciove puplico condemnatus siet quod circa 
eum in senatum legei non liceat.’ Yet persons condemned in Gracchus’s time for 
murder or conspiracy, whether they were tried by special commissions or by standing 
jury courts, must certainly have ceased to be Romans. We find the same dis- 
ability specially imposed by a Lex Cassia of 104 3.c. on persons condemned by the 
people (see Strafrecht, p. 1000). 

3 If I mistake not, it was proposed in an Irish constituency to elect as member 
of parliament a Fenian convict, still in gaol; and his supporters only desisted when 
they found that votes given for the convict would be simply thrown away, and that 
his competitor could claim the seat on a scrutiny. 

331 De Domo, 32, 84. 
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and of Cicero himself Cotta swore that if his censorship had been 
contemporaneous with Cicero’s exile he would have ‘ read out his 
name’ in his proper place notwithstanding. If it were prudent to 
guard against this at Rome it would be even more necessary in a 
municipium, where the convict might well be a person of local 
importance and popularity. It was the policy of the Romans to 
avoid any such controversies by positive prohibitions under penalty, 
and further by heaping ignominia on the heads of persons convicted, 
to heighten the inducement to get out of it all by renouncing their 
country. Yet another point may be noticed. The phrase quocirca 
eum in Italia esse non liceat will cover more cases than ‘ capital’ ones. 
A man condemned under Cicero’s law de ambitu would be in this 
case *” for the next ten years; yet no one supposes that he ceased 
to be a Roman, and so if Caesar wished to exclude him from a town 
council he would be obliged to declare him ineligible under some 
such clause as this. On the whole then I think that we cannot 
say that this clause of the ‘ Lex Iulia Municipalis’ proves anything 
decisively against the proposition that the man actually condemned 
under a capital charge before a jury, like the man on the point of 
condemnation before the comitia, was in a position in which it was 
so obviously needful for him to change his state that the law 
assumed **° that he had done so. 

Thus the evidence for Mommsen’s theory seems to crumble 
away, while the objections to it remain unanswered. Mommsen is 
obliged to ignore Cicero’s elaborate exposition of the true doctrine 
of exilium in the ‘ Pro Caecina.’ How could Cicero have dared to 
proclaim in open court that ‘in no law of ours is any crime 
punished by exile, as it is in other states,’ unless he had been sure 
that his hearers recognised that the banishment, which, when he 
spoke, was notoriously the result of conviction, was not inflicted by 
direct sentence of the law (as it was in the case of relegatio), but 
was brought about indirectly by the effect which the fear of conse- 
quences produced on the will and the choice of the convict ?_ Where, 

332 It is pretty clear from the peroration of Cicero’s speech that Murena, if con- 
demned, must have quitted Italy, not only Rome. I see no reason for supposing that 
the penalty was otherwise than a temporary one when the Lex Iulia was enacted, in 
46 B.c. Mommsen, indeed, thinks (p. 874) that Pompey in his sole consulship made 
the banishment permanent. There is no evidence, however, that the ‘ heightened 
penalty ’ ascribed to Pompey’s legislation lasted longer than trials before the special 
courts of the year 52 B.c. 

383 Qn the other hand a man who lay under no such necessity, but who had 
through ignorance performed acts which properly involved renunciation of Roman 
citizenship, was relieved from these consequences; see Cic. Pro Balbo, 12, 30: 
‘Quo errore ductos vidi egomet nonnullos imperitos homines, nostros cives, Athenis 
in numero iudicum atque Areopagitarum certa tribu, certo numero ; quum ignorarent, 
si illam civitatem essent adepti, hance perdidisse, nisi postliminio recuperassent.’ 
Here evidently the law argues, from the absence of need, that the man was only 


masquerading and had really no ‘animus exulandi,’ so he does not actually become 
an Athenian or lose his Roman franchise. 



















1901 MOMMSEN’S ROMAN CRIMINAL LAW 291 


again, if we accept Mommsen’s hypothesis, are we to find the point 
of Clodius’s taunt when he asked Cicero to what state he belonged ? 
or how shall we account for Memmius adopting an heir under the 
laws of Patrae ? * or what sense are we to make of Ovid’s insistence 
that he, unlike a real erul, has never lost the rights of a citizen ? 
Above all, how are we to explain the de capite eius quaerito of 
Sulla’s law, which Mommsen finds ‘ astonishing,’ but which appears 
to me to be absolutely crushing to his theory? For itis impossible 
to escape from this by the plea of rhetorical exaggeration. Ad- 
vocates from Lucius Crassus downwards *® play so freely not only 
with caput, but with vita and sanguis, that there is no difficulty in 
conceding Mommsen’s assertion that ‘the Roman who is not 
allowed to tread the soil of Italy is in the language of the orators 
no Roman at all.’**® But all this is beside the mark; we have 
here to do not with the metaphors of a pleader but with the calm 
and matter-of-fact language of a law; when the ipsissima verba of 
a statute read de capite quaerito, surely these words must be taken 
to mean what they say. In presence of all these considerations *” 
not even the authority of Mommsen can convince me that Sulla 
introduced any new-fangled principle into ‘ capital’ trials. On the 
contrary I believe that the principle remains the same throughout, 
and that the successive applications of it develop regularly and 
logically out of one another from the time of king Tullus Hostilius 
to the time of the emperor Tiberius. If we hold fast to this doctrine 
we are really following the spirit of what Mommsen has taught us ; 
we remove what is only an excrescence from his general presentation 
of the Roman criminal law, and restore consistency to tlie splendid 
and orderly whole which his genius has evolved out of the chaos of 
conflicting evidence. 

I have now gone through the principal questions which lie 
along the main lines of the history of the Roman criminal law. 
To enter into any by-paths of discussion, however interesting, is 
impossible within the limits, already most generously extended for 
me, of an article in this Review. I can only end, as I began, by 
expressing my deep sense of the thanks due by the student of 
Roman history to the author of this great work. 

J. L. Srracnan-Davipson. 


334 T do not think that it is pure accident that the Romans mentioned in the Pro 
Balbo (11, 28) as having become citizens of other states all belong to a past genera- 
tion, but still less do I think that Cicero could find no cases in his own time. The 
silence is due, I think, to the circumstance that living men could not with politeness 
be reminded of the ‘ calamitas exilii sui.’ 

85 Cic. De Orat. i. 52, 225. 88 Strafrecht, p. 978, n. 2. 
38’ See above, pp. 270, 275, 280, 281, 287. 


Sir Anthony Hungerford’s ‘Memorial’ 


N the fifteenth day of my hearing (records Archbishop Laud) the 
ninth charge was made by Sir Edward Hungerford. He said he 
had come to Lambeth to have a little book licensed at the Press. The 
author was Sir Anthony Hungerford, whether Sir Edward’s grandfather 
or his uncle. I remember not the relation. He says he came to my 
chaplain, Dr. Bray, to license it, and that Dr. Bray told him there were 
some harsh phrases in it which were better left out, because we were 
upon a way of winning the papists. . . . He saysmy chaplain expressed 
a dislike of Guicciardin’s censure of Pope Alexander VI. He says he 
came and complained to me; and that I told him I was not at leisure, 
but left it to my chaplain. So the charge upon me was that my chaplain 
was in an error concerning this book, and I would not redress it. 
The chaplain was ‘in an error’ concerning the book, and the 
archbishop was ‘in an error’ concerning its authorship. The 
mention of ‘ Guicciardin’s censure’ identifies it with ‘The Advice 
of a Sonne, professing the Religion Established in this Church of 
England, to his dear Mother, a Roman Catholic,’ the first and longer 
of two pamphlets by Sir Anthony Hungerford of Blackhourton, 
Oxfordshire. This Sir Anthony was not the grandfather or uncle, 
but the father of Laud’s accuser. He attacks the papal claim to 
infallibility with the allegation of papal immorality, quoting from 
‘those historians most affectionate to the Sea of Rome.’ But he 
neither revels in unsavoury details nor indulges in the scurrilous 
vituperations and ribald violence and buffoonery which disfigure so 
many of the Puritan tracts, Jesuit pamphlets, and Anglican replies 
of the period. ‘Tried by the controversial standard of the time, his 
style seems unusually restrained and courteous. In fact, though 
we agree with the archbishop when he pathetically exclaims, ‘ But 
how this could be treason against Sir Edward Hungerford I cannot 
see,’ we feel that the prohibition was needless and impolitic. 
Sir Edward Hungerford, a man of considerable property and 
influence in three counties, and afterwards a general of repute in 
the parliamentary army, went away with his family pride wounded 
and his fanaticism roused, and circumvented the archbishop. The 
book was printed in Oxford in 1639,' and probably excited little 


! There are copies in the Bodleian, in the British Museum, and in Durham Univer- 
sity Library (Routh collection). The last is beautifully bound in white vellum with 
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notice. The writer of this paper has not been able to discover any 
Roman reply to it. A dead controversialist whose arguments were 
neither virulent nor novel doubtless did not seem to the Society of 
Jesus an opponent worth considering. 

Of the two treatises forming ‘the little book’ the first was 
regarded by Sir Edward and his contemporaries as the more 
important. Anthony Wood indeed speaks of the second as a mere 
appendix to the first. The modern reader reverses this decision. 
Neither is valuable to-day as a contribution to religious contro- 
versy ; but the second pamphlet, by reason of its autobiographical 
character, appeals to all who think, with Robert Browning, that the 
history of a soul’s development will always be worth study. In 
‘The Memorial of a Father to his Dear Children, containing an 
Acknowledgement of God His Great Mercy in bringing him to the 
Profession of the True Religion at this present Established in the 
Church of England,’ Sir Anthony Hungerford is not trying to 
convince others, but to show how he himself came to be convinced. 
His time-worn arguments are strung on a thread of personal 
experience, and the dry bones of controversy are vivified by the spirit 
of a man who had at once the aptitude and training, the earnest 
purpose and requisite knowledge to examine the foundations of his 
creed. Moreover sixteenth-century autobiography is rare enough 
to be precious. Anthony Hungerford’s introspectiveness was not 
common in that age of action, discovery, and objective thought, and 
was probably the result of his early Jesuit training and the still- 
ness and leisure of his later life. And even he makes his ‘ Apologia 
pro Vita sua’ with a direct simplicity and absence of egotism and 
self-dissection which no modern writer telling a similar tale could 
imitate. He clearly never recoiled from the task his conscience set 
him, or felt the force of the words which haunted Newman, Secretwm 
meum mihi. His brevity and reserve in narration sprang not 
from sensitiveness, but from the lack of it. He was not interested 
in his own case. The fact and ground of his conversion seemed to 
him worth recording, not his emotions during the procéss. Yet, 
in spite of himself, Anthony gives us a clear impression of 
his character—of his piety, ability, and freedom from all worldly 
and unworthy ambition—and his bald statements are stamped 
with the ‘form and pressure’ of a picturesque and momentous 
epoch. 

The beautifully written manuscript of this ‘ Apologia pro Vita 
sua’ has been carefully preserved by the Southbys of Berkshire, 
whose house, Carswell, near Farringdon, was not far removed from 
Blackbourton, and into whose family Anthony Hungerford’s step- 


gold tooling. It bears the coat of arms of Sir Edward Hungerford, and on the last 
page the inscription, ‘Ex dono Edwardi Hungerford ordinis Balnoei militis Primo- 
geniti Anth. Hungerford militis huius Libri Authoris.’ 
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daughter Elizabeth Wiseman? married. All quotations in this 
paper are made from the original manuscript. 


It is well knowne to many of my friendes yet, living (thus Anthony 
opens his ‘ Memorial’) how my first age was intangled with the supersti- 
tion of Rome, the seedes whereof being sowen in Childhood grewe up with 
me for many yeares, till it pleased God in mercy to pluck it upp by the 
rootes. This possiblie will seeme strainge to those that knew my Father : 
who both in heart & outward profession did oppose the erronious 
tenentes of the Roman Church: But the truthe is that the many 
troubles wherewith all his estate was encumbered during the life of my 
Grandfather houldinge him in continuall employment & travell in the 
worlde abroade, did enforce him to leave all cares at home, & with the 
rest the breeding of his Children to my Mother: who being born & 
bred of parentes that were devoted with great fervour to the doctrine of 
the Church of Rome, and her self a zealous follower of their stepps, held 
it a principall parte of her dutie to God & nature to guide us in that path 
which she her self conceived to be the onelie & undoubted way to heaven. 


Anthony Hungerford’s grandfather was Sir John” Hungerford 
of Down Ampney, near Cricklade. He was descended from the 
younger of the two sons of that Walter Hungerford who was 
Henry V’s steward of the household, and who was made Baron 
Hungerford and lord high treasurer of England under Henry VI. 
His first-born, Robert, who succeeded to Farley Castle, was the 
ancestor of the Wiltshire branch of the family ; for his second son, 
Edmund, he made provision by purchasing the manor of Down 
Ampney. This Edmund was Sir John Hungerford’s great-great- 
grandfather. 

Anthony’s father, also a Sir Anthony Hungerford, was one of 
the eight children borne to Sir John Hungerford by his first wife, 
Bridget Fettiplace, of Swinbrook, near Burford. He was for many 
years ‘ Captain within the Realme of Ireland ;’ and even after ‘ the 
life of my grandfather’ he was ‘ held in employment in the world 
abroad,’ for, in February 1584, he had the constableship of Dun- 
garvan. He lived till 1594, and he was buried at Hinton Charter- 
house, the home of his stepmother’s sister Mrs. Shaw.’ 

Anthony’s mother was Bridget Shelley, daughter of John Shelley 
of Michelgrove, Sussex, and granddaughter of William Shelley, 
justice of the common pleas under Henry VIII. The Shelleys 
were devout Romanists, and Bridget must have been a clever and 
attractive woman. Anthony invariably speaks of her with affection. 
‘You may justly chalenge as of your right from me all sincere 
affection, dutie, & observation; besides the bond of nature, 
my obligation being much increased by your most loving & con- 

* The daughter of his second wife, Sarah, widow of Walter Wiseman. 

* Eleanor, daughter of Walter, Lord Hungerford, was the second wife of Sir John 


Hungerford, of Down Ampney. Her sister, Mary, married Thomas Shaw, died in 
1613, and was buried in Farley Castle Chapel. 
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tinued care of me.’ Thus he prefaces his ‘ Advice of a Sonne,’ when, 
having unlearned his early lessons, he yearned to teach his teacher. 


Even in our tender yeares (he says) she found the meanes that 
we were accustomed to the rites & practices of that religion, which being 
full of ceremonys pleasinge to the eye, did first winne my liking by the 
outward sence before my yeares had afforded me the least use of reason. 


His education as a boy was carefully designed to strengthen the 
influences which had surrounded his infancy. Had he been born 
half a century earlier he would doubtless have been sent to the not 
far distant monastery of Glastonbury, which at the dissolution was 
the public school of ‘ three hundred sons of gentlemen.’ As it was, 
Lady Hungerford could only take care that the families in which, 
according to the custom of the time, the boy was placed to be 
trained in the duties, graces, and accomplishments of a gentleman, 
were ‘ houses wholie carried with a Roman bias.’ Anthony persist- 
ently starves our curiosity for mundane details, and we are left to 
conjecture that some of the families connected with the Shelleys 
were selected, such as the Lovels, the Copleys of Gatton, the 
Darrells of Scotney Castle, where Father Blount had his chief 
hiding-place. 

Priests, Anthony tells us, ‘ were familiar guests in the houses 
where I had my breeding,’ and early ‘sowed such seedes of 
instructions as quickly took roote in ground before manured for the 
purpose.’ First and foremost they taught him ‘certain generall 
positions, such as I have since well observed to be the maine 
foundation of their buylding in the consciences of all their ignorant 
and unlearned followers.’ These ‘ first rules’ were— 


(1) That the Church of Rome was the true and Catholique Church of 
Christ. 

(2) That all our forfathers had lived & dyed in the Communion of 
this Church. 

(3) That this Church had a priviledge from God himselfe not to erre 
in direction of her children. 

(4) That out of the fellowship of this Church no soule might be saved. 

(5) That the religion professed by publique authoritie in the Kingdome 
was a late Composition of noveltie and libertie, full of faction and division, 
the badge of error. 

These lessons being delyvered by teachers that wanted neyther witt 
nor wordes apt to their endes, & such as coulde disguise themselves in 
the fairest showes of an austere & holie life, did worke a great im- 
pression in my heart, & so dim the eye of my weak judgment with a 
mist of prejudice as that it hid now noe more the strength to discerne of 
Coulours, yet did not these cunning maisters cease to build further upon 
all occasions with stuff sutable to their first ground worke. 


Thus Anthony was trained till he was ‘ about sixteene yeares of 
age,’ when his father, ‘ having recovered himself out of the stormes 
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of trouble which had long beaten on him,’ returned home. Anthony’s 
mention of his age, and his opening sentence, connecting his father’s 
absence from home and pecuniary embarrassment with ‘ the life of 
my grandfather,’ indicate that this home-coming and new-found 
peace and prosperity followed upon Sir John Hungerford’s death ‘ 
in 1581, when Anthony was between fifteen and sixteen. 

‘Give me a child until he is seven,’ say the Jesuits, therein 
showing themselves wiser than Sir Anthony Hungerford, who now 
began ‘ to make it his principal care to see his sons instructed in 
the religion & service of God established in the kingdom.’ We 
hardly need the discreetly brief assertion that ‘finding we had 
both bene guided the contrary way, & did still retaine so strong 
savour of those errours wherewithal we had been seasoned, it did 
grieve & discontent him much’ to feel certain that the course of 
domestic life did not run smoothly at this period. Beyond com- 
pelling his boys to attend their parish church Sir Anthony used 
no other means ‘for the reclayming’ of them than ‘persuasion 
with reason, the salve most proper for the curing of the soules 
maladies.’ This treatment proved successful in the case of the 
elder son, John,’ ‘who was ever carryed with more judgement & 
moderation than myself, & attended my Father’s admonitions with 
a more hedeful and less partiall ear.’ But the writer of the 
‘ Memorial’ enacted the part of the ‘ deaf adder,’ and with youthful 
conceit ‘held himself prepared to encounter with the greatest 
Clerkes of the adverse part.’ The boy had, in fact, been carefully 
grounded in the controversial commonplaces of Dr. Bristow, whose 
‘ Motives,’ published in 1569, had become a popular text-book with 
English Romanists ; for when his teachers saw that he ‘ was about 
to be sent abroade into the worlde,’ and that there was no choice 
but that ‘he must converse with heretiques,’ they began to arm him 
‘against all assaults that witt or learning of the contrarie part 
might make upon me.’ Anthony’s ‘ going abroade into the worlde’ 
was going up to Oxford. On 12 April 1583 Anthony Hungerford, 
of Wilts, matriculated at St. John’s College. Wood asserts that his 
residence in Oxford was curtailed by his father’s pecuniary 
embarrassments ; and the writer of his life in the ‘ Dictionary of 
National Biography’ repeats this assertion without examining or 
proving it. ‘He was educated in this university,’ so runs the 
account of Wood, ‘with other Roman catholics, but for a short 
time ; for his father was much troubled with the encumbrances of 

* On 10 Oct. 1581 Anthony Hungerford (the father) writes from Ireland to Wal- 


singham telling him of the death of his father and mother, and praying that no ad- 
vantage of law may be taken against him in England (Calendar of State Papers, 
Ireland, 1574-1585, p. 324. 

5 John Hungerford was born in 1565, and died in 1634. He married (1) Mary, 
daughter of Sir Richard Berkeley, (2) Anne, daughter of Edward Goddard, of Wood- 
haye. He had seven children by his first wife. 
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his estate, and could not look after his son; the mother, who was a 
zealous papist, caused him to be trained up in her religion.’ But in 
fact Wood has confused the order of events. When Anthony was 
sixteen, and was sent to Oxford, his father had recovered himself 
from the troubles wherewith his estate was encumbered. If Anthony’s 
sojourn in Oxford was a short one it was not owing to parental 
poverty. But was it for any causecurtailed ? One fact, definitely 
stated in the ‘ Memorial,’ discredits the supposition. 


In my younger yeares though I were wholie addicted to the Roman 
religion, yet by my Father’s importunities & commande I was enforced 
to go to Church, but being now about Twenty yeares of age, & finding 
this to be a trouble to my conscience, I resolved to forsake wholie the 
Communion of the Church of England, and to be admitted into the 
bosome of the Church of Rome. To which end I went to Neale, who 
tould me that he being a priest of Queene Maries time might not meddle 
with any man in that kinde, but for this purpose I must resort to some 
Jesuite or Preist of a later edition. Whereupon by one Etheridge, a 
phisition then living in Oxford, I was brought to one Twiford,® a preist or 
Jesuite, I note not whether, by whom I was reconciled to the Roman 
Church. 


Anthony was then in Oxford at the age of twenty, and down to 
that date had, at least occasionally, conformed. We cannot, there- 
fore, attribute his presence in Oxford in 1587 to a possible con- 
nexion with the Jesuit Residence of St. Mary’s, nor his affirmed 
departure about 1587 to religious disabilities. His father was well 
known ‘ to oppose the erronious tenentes of the Roman Church,’ and 
he could never have been in the position of those sons of recusants 
‘deprived, on account of their religion, of a liberal education’ for 
whom ‘ Etheridge, a phisition,’ opened a seminary. It is, moreover, 
unlikely that, a minor and unmarried, he was already settled in 
‘my house at Blackbourton’ when he wrote the ‘ Memorial,’ 
from which he might have ridden over to Oxford. 

Etheridge, mentioned above, was a notable person in the Oxford 
of Anthony’s day. A student who had refused a courtier’s career, 
regius professor of Greek till expelled by the Act of Supremacy, 
a doctor of medicine through the pressure of poverty, a school- 
master’ from love of his fellow Romanists, a sufferer for con- 
science’ sake whose loyalty and friendship were impaired neither by 
bitterness nor by zeal, a Hebrew scholar, an accomplished Latinist, 
a poet, a mathematician, a musical composer and performer, 
Dr. Etheridge is an excellent example of the many-sided, adaptive 

® Probably a secular priest from Douai. One Twyfford is mentioned as ‘ lodging 
at my Lady Paulett’s by Temple Bar’ in a report made by one of Walsingham’s spies 
in 1583 (P.R.O. Dom. Eliz. vol. clxxxviii. n. 72). The name does not occur in Foley’s 
lists of members of the Society of Jesus who assumed aliases. 


? William Gifford, afterwards archbishop of Rheims, was one of his scholars in 
an ancient hall ‘ opposite almost to the south end of Catstreet in St. Mary’s parish.’ 
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ability, combined with unswerving faithfulness to conviction, which 
characterised some of the best men of the century.2 On the 
other hand, that century also produced men whose lives were one 
long struggle not to commit themselves on the subject of their 
creed. To this class Thomas Neale belonged.’ Pits, while dwelling 
on his timid nature, expresses belief in his genuine Romanism. 
Wood only ventures the assertion that he was ‘ more catholic than 
protestant.’ During the first two decades of the queen’s reign he 
had occasionally conformed ; but the Jesuits, who, with Campian 
and Parsons at their head, had established themselves in Oxford in 
1580, were preaching a less complaisant creed. He could no 
longer ‘ occasionally frequent the church and receive the sacra- 
ment,’ and ‘ dreading to be called in question for not doing so,’ he 
retreated into studious obscurity in the ‘village of Cassington, 
distant from Oxford north-west about four miles.’ Here Anthony 
sought him out; and we can imagine with what relief the cowardly, 
shuffling priest—the reputed author of the Nag’s Head fable—found 
himself able to refer his would-be convert to the special powers of 
reconciliation granted to the Douai and Jesuit missionaries. 

Neale, who on this occasion must have damped Anthony Hunger- 
ford’s youthful ardour, subsequently became the first cause of his 
defection from the Roman church. Even while clamouring for a 
formal reception and the right to incur the newly increased penalties 
of recusancy, Anthony’s early allegiance to his teachers was beginning 
to waver. Already the liberal influences of ‘casual reading and 
discussion’ had begun to undermine the ‘ignorance and great 
confidence’ which parental opposition had only served to deepen. 


I began about the yeare 1584 to thinke more charitablie of some 
tenentes of the Church of England being before confidentlie persuaded, 
and to that purpose much confirmed by Campion’s Bravado,’ that 
the whole bodie of the Protestants doctrine was a stranger to Scrip- 
twres,'' to Counsels,'? & all the antient & approved Fathers,'* & could 


* The career of the Romanist Etheridge finds a parallel in that of the puritan Dr- 
Burgess. 

® It is characteristic of Neale that nine books of his Latin translation of the ‘ Com- 
mentaries of Rabbi David Kimhi on the Twelve Minor Prophets’ were dedicated to 
Queen Elizabeth (Royal MS. 2. D. xxi) the other three to Cardinal Pole. The latter 
were published at Paris in 1557. 

‘© «Rabsaces Romanus, seu decem rationes oblati certaminis in causa fidei redditae 
academicis Angliae.’ Campian Englished, a translation ‘made by a Priest of the 
Catholike & Roman Church,’ was not published till 1641; so Anthony never 
knew it. 

'' Campian’s ‘First Reason’ is ‘ The Sacred Scriptures,’ ‘the majesty of Gods 
Sacred Word being by our adversaries most unworthily dishonoured, for they are not 
able to subsist except they make violent incursions and sallies upon the said Divine 
Bookes.’ 

' Campian’s ‘ Second Reason’ is ‘The Councils.’ English protestants profess to 
honour the first four councils; if they did indeed they would give ‘ supreme honour 
to the Bishop of the First Sea;’ they would acknowledge the sacrifice of the altar ; 
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derive itself from noe greater antiquitie than Martin Luther whom 
I believed verilie to have bene the first founder of their religion. 


‘Campion’s Bravado’ describes the little book sent forth in 1580 
by the leader of the Jesuit mission as a defiance to his alma mater. 
Those modern readers into whose hands it has chanced to fall will 
easily understand its influence on an undergraduate of literary 
tastes. Its bold assertions, its virulent yet somehow never coarse 
abuse, its specious lucidity, its apt illustrations, its incisive 
epigrammatic phrases mark it off from all other controversial 
writings of the time. Those who are most alive to Campian’s 
weaknesses and most intolerant of his opinions cannot but acknow- 
ledge the attractiveness of his easy style, and admire the masterly 
brevity with which in ten short sections he treats the principal 
points separating the Roman and Anglican communions. 

From thinking more charitably of the English church Anthony 
‘grew to have some scruple of a point or two of Roman doctrine ; ’ 
but mindful of the advice of his first teachers that he should in 
such a case instantly ‘have recourse to the lawful pastores of the 
Catholique Roman Church,’ he set down his difficulties in writing, 
a friend promising to‘ procure a resolution from some learned man 
of that side.’ The learned man selected was Thomas Neale, whose 
prescription ‘ for the solving of these doubts’ either exhibited some 
curious slip of memory or the pen on the part of the physician, or 
was misread by the patient. Its chief ingredient was ‘a text quoted 
as out of the viij Chapter of Isaiah’s Prophesie ‘‘ Unlesse you believe 
you shall not understand.”’ Down to this time Anthony ‘had 
seldom looked into the Scriptures.’ His father had exhorted him 
to hear God’s Word as ‘ the onelie meanes to discover truth from 
falsehood ;’ but he had ever made refusal, with the assertion of 
his teachers that ‘the Scriptures of heretics were mangled, ill- 
translated, & mere corruptions of God’s sacred word,’ and that, 


they would ‘ beseech the Court of Heaven for intercessions;’ they would ‘restrain 
voluptuous apostates from all execrable yoking together.’ But ‘the Church prizes all 
general Councils and that of Trent equally with those of the first ages.’ 

'* Campian’s ‘ Fifth Reason’ is ‘The Fathers.’ ‘If at any time hereafter it may 
be thought lawful to make our repayre to the Fathers the warre is ended. They are 
all as entirely ours as Gregory the Thirteenth.’ 

" This is, of course, the common charge of Campian, Bristow, Stapleton, and others. 

's This was the repeated and not wholly groundless assertion of the Roman 
writers of the time, notably Bristow, Campian, Staphylus, and Gregory Martin. Thus 
Gregory Martin picked out of the old translations of Coverdale, reprinted in 1562, the 
words ‘ congregations,’ ‘ divisions,’ ‘ sect,’ as protestant mistranslations for ‘church,’ 
‘schism,’ ‘ heresy.’ Thus, too, in 1565, the bishop of Worcester writes to Archbishop 
Parker: ‘In mine opinion your Grace shall do well to make the whole Bible to be 
diligently surveyed by some well learned before it be put in print; & also to have 
skilful & diligent correctors at the printing of it, that it may be done in such per- 
fection that the adversary can have no occasion to quarrel with it. The setters forth 
of this our common translation followed Munster too much, who doubtless . . . often 
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‘since they were full of difficulties which had entangled many a 
soule,’ he had learned as a ‘ soveraign preservative against heresie 
to receive their sense from the Church, being approved by the 
testimony of God himselfe to be the pillar & ground of the truthe.’ 
But the sovereign preservative was not found quite satisfactory 
when the symptoms of the disease appeared. He sought eagerly, 
but vainly, in the chapter named, and those next to it, for any- 
thing which ‘sorted’ with Neale’s purpose, and the sentiment 
credo ut intelligam did not commend itself to him. 

I must confesse it seemed to me a preposterous way when I desired to 
establish my confidence in the pointes I doubted of, with some groundes of 
reason, he should persuade me to this as the fittest course to believe them 
first & understand them after, so that my doubts remayned, yet were 
they not of any pointes essentiall, but I continued devoted to the Church 
of Rome, and so held on till aboute the beginning of the yeare 1588. 


The great crisis of the reign marked and occasioned the turning- 
point of Anthony Hungerford’s religious life. Early in the year, 
when ‘ the most fortunate and invincible Armada’ was preparing 
to set sail, he had occasion to consult a seminary priest named 
Hopton ' on the subject ‘ of a match my Father held in speech for 
me with a gentleman’s daughter of the country.’ Hopton, ‘ a wilie 
& well-spoken man,’ discouraged the arrangement. Anthony 
might look higher, for ‘there was a tyme at hand wherein men 


well affected in religion might have hope to receave great advance- 
ment in the state.’ This oracular utterance being incomprehensible 
to the inquirer, Hopton 


without stay or scruple did expound unto me, and freely toulde me that 
the Kinge of Spaine was then preparinge to invade this realme, yet not 
moved with any humours of ambition, but a desire to advance the true 
religion & to free the Catholiques from the greate oppression they indured 
under the government of the present Queene: the which his design if it 
were followed with success accordinge to the likelihood that might be con- 
ceaved there could be noe question but the whole fruite and benefitt 
would redound to the Popish partie of the Realme. 


If Dr. Etheridge represents the best type and Thomas Neale 
the poorest type of those Englishmen who clung to the ‘ old religion,’ 
‘ Hopton the preist ’ is a good example of ‘ the seedsmen in the tillage 
of sedition, who warily crept through the land, and laboured 
secretly to pervert the people to allow of the Pope’s absolute autho- 


swerved too much from the Hebrew.’ Again he writes, ‘Your Grace should much 
benefit the Church in hastening forward the Bible which you have in hand’ (i.e. the 
Bishops’ Bible) ; ‘ those that we have be not only false printed, but also give great 
offence to many by reason of depravity in reading’ (Strype, Life of Parker, vol. i.) 

16 Possibly a member of the well-known Yorkshire Romanist family of that name. 
Sir Ralph Hopton, ambassador to the court of Spain, died at Blackbourton in 1649, 
and was buried under the altar of the little church; and in some letters written 
by Anthony’s sons we find allusions to a Mr. Hopton. 
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ritie over all princes & countries, striking many with pricks of 
conscience to obey the same ;’ '? while his conduct illustrates Walsing- 
ham’s statement, that 


about the twentieth year of her majesty’s reign she discovered in the 
king of Spain an intention to invade her dominions, and that a principal 


point of the plot was to prepare a party within the realm that might 
adhere to this foreigner. 


If the engagements off Calais and Gravelines had had a different 
issue, and Philip had landed on the Kentish shore, would he have 
found such a party in readiness? Probably many a country 
gentleman who had not brought into the country ‘ bulls, Agnus Dei, 
hallowed beads, and other merchandise of Rome,’ '* who had ‘ kept his 
conscience modestly to himself,’ '’ and had not desired public office, 
was as unconscious as the writer of the ‘ Memorial,’ of ‘ the great op- 
pression endured by Catholiques,’ of which Hopton talked. Many 
certainly shared his illogical loyalty. Did many also share his igno- 
rance of a principle which had been pronounced de fide, and which 


had long been generally acquiesced in, theoretically at least, by 
western Christendom ? 


This speech {i.e. that of Hopton} (continues Anthony) did much 
amaze me, for the like tune had never sounded in mine eares before. I 
thought my ghostlie Father had onelie bene busied in Godlie meditations, 
prayer and workes of devotion, but when I observed that he beinge a 
subiect native of the Realme held privitie with the purpose of a Foraine 
Prince, at that tyme a professed enymie of this state, which could ayme 
at noe lesse then the ruine and subversion of the Prince and Kingdome, I 
must confesse it gave me great distaste. Yet after searchinge into this 
secrett I perceaved well that Hopton the Priestes approbation of the 
Spanishe intentions was not at randome, but by the book, for I under- 
stood at last that it was receaved for doctrine currant amongst the 
learned of that side that the Roman Bushope had a power in some cases 
to depose Princes from their kingdomes, withall to discharge the subjectes 
of Princes so deposed from all bond of allegiance and that subjectes so 
discharged were so farr freed from all rules of loyaltie and obedience as 
that with warrant of conscience they might endeavour to the uttermost of 
their abilities to further the execution of the Pope’s answers against their 
deprived Princes; & lastlie this I learned to be the case of Queene 
Elizabeth that Princesse worthy of eternal memorie then raigninge 
against whom the sentence of deprivation had been pronounced by 
Pius V.”° 

Anthony, we see, begins by ‘ greate distaste’ at this position, 
importing the supereminent power of the ‘Roman Bushope over 
kings and kingdomes & subiectes oathes.’ Feeling that ‘ this doc- 
trine carried with it a mightie consequence,’ he proceeds to ask by 


17 Tract. Eliz. 36,‘ The Execution of Justice in England for the Maintenance of 
Publique and Christian Peace’ (Somers Tracts). 8 Ibid. 
18 Letter of Walsingham to the French government, drawn up by Bacon. 


2° The bull drawn up in 1569, and made known to the malcontents in England in 
the following year. 
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‘what warrant it might be established.’ It is ‘by reason of her 
servility to the Pope’ that he at length ‘ begins to question the 
doctrine of the Church of Rome.’ His ultimate protestantism is 
the outcome of his patriotism. 

He looks in the New Testament for confirmation from the 
practice or words of Christ, the apostles, and the infant church of 
the papal claim to deposing power. If this principle was to be 
‘accepted on the credit of the Church alone,’ how was the church 
defined ? and by what warrant had it received a ‘ priviledge to be 
free from erring’? To answer these two important questions 
Anthony, like a greater man of the Elizabethan age,”! set himself ‘ to 
ply the reading over the volumes of the Fathers of the Church & 
ecclesiastical writers, . . . and that with so great a vehemency of 
mind that he arrived at a very considerable knowledge therein ; ’~— 
how considerable can be gathered from the marginal references and 
quotations in the ‘Advice of a Sonne.’ It is noteworthy that, 
obedient to the commands of his first teachers, he ‘ had recourse 
for the resolution of his doubts’ only to ‘ the lawful pastores of the 
Catholique Roman Church.’ In particular he resorted to that con- 
troversial armoury ‘ De Locis Theologicis,’ the creation of the learned 
Spanish Dominican Melchior Canus,” and to the writings of the good 
Polish bishop Stanislas Hosius,” especially the treatise ‘De Loco 
et Authoritate Romani Pontiticis in Ecclesia Christi et Conciliis.’ 
From these writers Anthony learned that ‘the Church that 
challenged this infallibilitie for direction in all points of faith was 
included within the compase of an assemblie of Bushopes & other 
pastores spirituall;’ and further that such a general council can 
err unless it be convened and confirmed by the pope. So the 
infallibility of the church means the infallibility of a general council, 
and the infallibility of a council means the infallibility of the pope. 
The doctrine of deposing power rested, therefore, simply on the 
assertion of an infallible pope. 

Anthony took one step further back. What proof was there 
that the pope was infallible? Again he turned to the New Testa- 
ment. We presume that he had a license to read the Scriptures. 
He complains in the ‘ Advice of a Sonne’ that a layman must needs 
obtain a permit for their exploration ; but certainly he ignored the 
caution thereto appended against the use of private judgment in 
interpretation, although he appears dutifully to have read Bellar- 
mine’s ‘ De Interpretatione Verbi Dei.’ He complains that he can 
find no proof that St. Peter alone out of the apostles was chosen 
to be ‘the supreme pastor & ministerial head of this church on 

*! Archbishop Parker. 

22 Melchior Canus, 1523-60, a bitter opponent of the Jesuits, whom he denounced 
as antichrist in truly protestant fashion. 

23 Hosius’s treatise on the Origin of Heresies was exceedingly popular in England 


under the name of The Hatchet of Heresies, a translation made by Richard 
Shacklock and dedicated to Queen Elizabeth. 
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earth,’ save certain ‘ texts miserablie racked from their literall & 
proper sence,’ and this though he has been told that the church, 
‘the true and infallible expounder of the Word of God,’ did hold 
these texts as proofs and confirmations of the papal claims. It is 
characteristic of the man and of his time that he never dreams of the 
possibility of error in any passage of the written word, or alludes to 
the a priori argument for infallibility, so often urged by modern 
Romanists. Here are the passages of Scripture, there the interpre- 
tation attached to them by the church. But we have seen that the 
church in this connexion is a concrete assembly, the infallibility of 
whose decisions depends on their confirmation by the pope.” 
Therefore it is the pope who is rerus interpres verbi Dei.” The 
pope’s claim to infallibility rests on his own testimony, ‘ an evidence 
in common reason subject to suspicion.’ No reflexion on the 
natural advisability that the church should be guided by a supreme 
infallible pastor enters Anthony’s lawyer-like mind to help it to 
overcome this difficulty. ‘ When I found myself thus carryed about 
in a circle,’ he exclaims, ‘I suspected much that till then I had 
shaped my course by some false & uncertaine compass ’—a prim, 
self-contained little sentence, which yet surely indicates a painful 
spiritual crisis. But if out of his course he had not lost his helm, 
and with undaunted courage he tried another tack. 


Nevertheless, because I had heard them make great boast of Antiquitie 
I was willing to observe even from their owne collection whether this 
position of the Pope’s not erring with a Counsell or alone judiciallie 
defininge were knowne to any of the learned Fathers of the primitive 
Church. 


He cannot discover that any of them had delivered this principle 
concerning the ‘ Roman Bushope’s infallibilitie in cleare tearmes 
of doctrine to be received.’ So he reviews their ‘use & practice,’ 
‘the clearest interpreter of their judgementes” on this point. 
He finds that the Roman church was undoubtedly held in greater 
reverence than any other in the world * (1) ‘in respect of the Cittie 
where was the seate of the Roman Monarchy ;’ (2) ‘ by reason 
of her Bushopes who for 200 years and more from her first 


*4 The reference for this proposition is to Canus, De Locis Theologicis, lib. i 
cap. iv. (Cone. 1.) 

*5 « Papa cum Concilio est verus interpres verbi dei et non potest errare’ is written 
in the margin of Hungerford’s manuscript, with a reference to Bellarmine’s De 
Interpretatione. 

26 Was Anthony thinking of the well-known, much-commented-on Latin transla- 
tion of the passage in Irenaeus, Adv. Haeres.: ‘Ad hane enim ecclesiam propter 
potentiorem principalitatem necesse est omnem convenire ecclesiam, hoc est, eos qui 
sunt undique fideles, in qua semper ab his qui sunt undique, conservata est ea quae 
est ab Apostolis traditio’? And did he, in spite of his Roman training, take ‘ con- 
venire’ to mean ‘to resort to,’ not ‘to agree with,’ and ‘ necesse est’ to indicate a 
natural necessity, not a moral obligation? The possibility becomes probability in the 
light of the next sentence. Anthony was evidently acquainted with Irenaeus’s list of 
Roman bishops, ending with Eleutherius, who died in 190. 
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foundation had bene learned, Godly, and renowned for their 
constant suffering for the Gospell of Christe.’ But he also ‘ noted 
that there was not to be found any learned writer of the first and 
purest age but dissented * in some point of doctrine from the 
Roman Bushope living in their tymes.’ 

Was it credible that these holy men, had they ‘believed for 
truth this position of the pope’s infallibilitie,’ would have carried 
themselves in so opposite a course of wilful contradiction, or that 
when battling with heretics they would have forborne ‘to press 
this principle as the most likelie & compendious meane for 
reducing them to the Churches Unitie’? Yet neither Arians nor 
‘ other Heretiques that sprunge up in the ages followinge were ever 
encountered . . . with an argument drawne from this pretended 
priviledge of the Roman Bushope.’ 

But what was precisely meant by the term ‘ infallibilitie’ ? 
Anthony turns to contemporary controversialists for a definition. 
A casual allusion shows that he read ‘ A Fortresse of the Faith,’ by 
Stapleton,”* ‘ whom Wood describes as the most learned controver- 
sialist of all his time ;’ and several references are made to the ‘ De 
Potestate Summi Pontificis ’ and the ‘ Disputationes de Controversiis 
Fidei adversus huius Temporis Haereticos’ of Bellarmine, the bril- 
liant and eloquent cardinal archbishop of Capua. He also read some 
of the 150 treatises of the cardinal’s defender, Gretser ; ” the often 
reprinted and translated work ‘ Against Heresies’ of the Spanish 
Franciscan, Alfonso de Castro,®° who in the previous reign had 
accompanied Philip Il to England ; and the‘ De Planctu Ecclesiae’ 
of another but earlier Spanish Franciscan,*! Alvarez Pelagius, a 
pronounced ultramontanist. Next, pursuing the same plan of study 
which had led him to observe first the words, then the acts of Christ 
and his apostles, first the writings, then the practice of the fathers, he 
turns from the theories of papal apologists to the lives of the popes as 
revealed in histories of the early and medieval church. Once more 
we note that he did not consult protestant writers, but restricted 
himself to ‘Historians of their owne.’ These historians—Onu- 
frius, whose ‘ De Primatu Petri et Apostolicae Sedis Potestate’ was 
written against the Centuriators, Platina, author of the ‘Opus 
de Vitis Summorum Pontificum ad Sixtum IV,’ Guicciardini, the 
Florentine historian—-sufficiently showed him that many a pope 
had erred de facto both in doctrine and in morals. 


*7 Anthony quotes Cyprian against Stephanus on ‘ rebaptization.’ 

*8 Stapleton formulated a moderate theory as to the relations between the pope 
and civil governments, denying the papal right to dethrone for civil causes. 

*® Gretser (1561-1625) defended Bellarmine (1542-1621), Adversus Parewm, 
Rullum, Pappum, aliosque Calvinianos et Lutheranos Praedicantes Bellarmini 
calumniatores, and again in his Vindiciae Bellarminianae et Muricum Predicanticorum. 

* The complete works of Alfonso de Castro (1495-1558) were published at Paris, 1565. 

*' Alvarez Pelagius was grand penitentiary to Pope John XXII at Avignon, and 
died in 1352; his De Planctu Ecclesiae was finished in 1332. 
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Papal apologists had found a way out of the difficulty by 
drawing a distinction between the ‘ Roman Bushope considered as 
a private person and as Head of the Universall Church,’ so that 
a wicked or heretical man became ex cathedra ‘an infallible and 
undoubted oracle ;’ but Anthony, plain and downright Englishman 
that he was, declared that ‘ he could not digest this miracle of their 
own making.’ Itis noteworthy that his definition of an ex cathedra 
utterance is almost identical with that of the Vatican decree, while 
he did not need that decree to tell him that ‘the doctrine of the 
sovereign jurisdiction & the vertue to have infallibility for the 
Churches direction’ was ‘ the mayne supporter of all religion in the 
Church of Rome.’ Bossuet might class the question of papal 
infallibility among ‘matters speculative and vain;’ Keenan’s 
‘Catechism’ might declare it a ‘ protestant invention;’ English 
Romanists might assure Mr. Pitt that they ‘acknowledged no 
infallibility in the pope.’ But to Anthony Hungerford in the 
sixteenth century it had grown ‘very cleare that howsoever the 
writers of the Roman Church did pretend Scriptures, Councells, 
& antient Fathers—yet in plaine tearmes that when they say 
the Church cannot erre—they meane her head, that is the Roman 
Bushope.’ 

It will be necessary henceforth to chant ‘I believe in the Pope,’ 
instead of ‘ I believe in the Church,’ said the French bishop Maret 
after the promulgation of the Vatican decree. Three centuries 
before it Anthony, referring to a yet earlier papal utterance, declared 
that he found that 


quicunque salvus est, though otherwise rightlie he mainteynes all the 
principles of the Christian faith, must add this article of Pope Boniface *? 
to his creed, to professe his religion in communion with him & under 
his obedience. 


To that article Anthony’s patriotism forbade him to subscribe ; for 
he was too clear sighted not to perceive that out of the doctrine of 
infallibility springs naturally the claim to deposing power, which, 
in its turn, ‘ has begotten a monster of fearful & ugly feature, the 
treacherous killing of Christian Princes,’ such as the assassinations, 
‘nowe fresh in memorie,’ of Henry III and Henry IV of France. 
Hopton, the priest, had said truly that an infallible pope might 
certainly depose princes for the welfare of their subjects’ souls, and 
might even go a step further, and pronounce sentence of death upon 
an obstinate and active heretic; and the Englishmen who fought 

* Boniface VIII, whose bull ‘ Unam Sanctam ’ (1303) was the first which fulfilled 
Bellarmine’s definition of an ex cathedra decree—that it must (1) proclaim a general 
law, and (2) be addressed to the whole church. Anthony refers to the words, ‘ By 
the Catholic faith we are compelled to believe that there is one Holy Catholic Church, 
out of which there is no forgiveness of sins ; and of this Church there is only one chief, 


to wit Christ, and his vicars and successors, by virtue of the commission to St. Peter 
ecnveyed in the words, ‘ Feed my sheep.” ’ 


VOL. XVI.—NO. LXII. 
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against the king of Spain, yet remained in communion with the 
church of Rome, were in a strange anomalous position. 

Until now Anthony had been content, with the ‘ Collier ’* com- 
mended by Hosius, to believe many things ‘with the Church in 
grosse ;’ but since the ‘ authority of the church’ meant simply the 
decision of an infallible pope, and papal infallibility appeared a non- 
proven and suspicious doctrine, Anthony’s ‘ explicit belief’ was at 
anend. He does not seem to have felt with Bellarmine that the 
doctrine of papal infallibility was the corner stone of Christianity ; 
but he does hold that ‘it is the stay of all religion in the papacy ;’ 
and 


withall I called to mind what my Father had often delivered unto me 
by the way of serious & loving admonition charging me upon his 
blessing as I should answer for my soule at the dreadful day of accompt, 
that I should not condemne the religion mayntained by authoritie within 
the Realme before I knew it and that I should not refuse with a minde 
free of prejudice at the least to heare or reade what might be alleadged 
for it. 


Hitherto Anthony had been deaf to this admonition, and had 
consulted only Roman teachers, but now 


I determined to applie myself to reading & conferrance with some 
persons learned of either side comparing all statements with the evident 
testimonie of Godes sacred worde. . . In which course the farther I waded 
the more | misliked the Doctrine of the Church of Rome. 


Anthony does not tell us the names of the learned of either 
side with whom he conferred, nor when he made ‘ profession of 
the true Religion at this present established in the Church of 
England.’ But we do know that the match with the ‘ gentleman’s 
daughter of the countrie,’ about which he consulted Hopton, did not 
take place, and that it was not till 1595 that he married his cousin 
Lucy, daughter of Sir Walter Hungerford, of Farley Castle, and 
widow of Mr. John St. John; and we may perhaps conclude that 
his self-prescribed course of patient theological study covered the 
seven intervening years. The statement that he called to mind 
what his father had often delivered to him probably indicates that 
his conference with the learned of either side did not begin till after 
Sir Anthony Hungerford’s death in 1594, and certainly shows that 
he was not living under the parental roof. We must suppose, 
therefore, that he had already settled in that quiet home in the 
upper valley of the Thames where his children were born, and where 
in due course the ‘ Memorial of a Father’ and the ‘ Advice of a 

33 The Collier’s Creed (‘ Foi du Charbonnier ’) was proverbial. There were various 
versions of the story ; the simplest represents the ignorant ‘ carbonarius’ as routing the 
devil by the steadfast assertion, ‘I believe what the Church believes.’ Hosius (De 


Auctor. Sacr. Script. lib. iii.) quotes this story as an illustration of the foolishness of 
trying to confute the devil from the Word of God. 
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Sonne’ were written.* A reference in the latter to the work of 
Suarez, ‘Contra Anglicanae Sectae Errores,’ which James I 
ordered to be burnt as subversive of the authority of princes, and a 
quotation in the former from that monarch’s reply to Bellarmine, 
show that neither treatise was composed before the second decade 
of the seventeenth century; while in a preface to the ‘ Memorial,’ 
dated 1627,* Anthony states that ‘it is now divers years since I 
penned this shorte relation.’ 
This preface is too characteristic of the writer to be omitted. 


It is now divers years since I penned this shorte relation following 
the which I kept by me with purpose when I should take my farewell of 
the world to leave as my memoriall to my Children: But my kind good 
friend Maister Doctor Clayton ** being lately with me and having casually 
a sight of it, persuaded me with many reasons to make it publick ; where- 
unto I assented, principally from this motive, to make knowne God’s 
great mercy in this worke with me ; Whose goodnesse, as I am bound 
to acknowledge in many blessings of this life, so much more in this. For 
the fairest comforts the Earth affords, though as they come from God 
they are exceeding good, yet many times to the possessors, by reason of 
their ill use of them they prove but deluding dreames. They are bona 
bonis and mala malis. But a right understanding and practise of our 
duty to God, doth conduct us in a calme through the greatest stormes 
and adventures of this world to a Life of rest and everlasting felicity. 









From my house at Blackbourton 
this 7 of Aprill 1627. 









The following June quicquid mori potuit egregit viri Domini 
Anthonii Hungerford was laid in the chancel of the village church. 
Another Anthony, the eldest child of Sarah Wiseman—coniux sua 
secunda et dilectissima—reigned at Blackbourton in his father’s 
stead, and raised a monument above his parents’ grave. Under 
his father’s name, with pious filial pride, he wrote the words— 








In Memoria Aeterna erit Justus. 


But perhaps Anthony himself would have preferred the motto 
inscribed on the tomb of his uncle Sir Walter Hungerford at 
Farley Castle— 


‘Tyme Tryeth Truth.’ 
Laura M. Roperts. 












%* The site of the Hungerford house may still be traced in the meadow at the 
east end of the church of Blackbourton, a retired village between Alvescot and 
Bampton, in Oxfordshire. 

% The preface, like the rest of the ‘ Memorial,’ is in a thoroughly Elizabethan hand. 
Anthony wrote, as he was taught in his young days, a clean, small, distinct, compact 
hand, strikingly different from the loose straggling writing of his son Edward, some 
of whose letters are of the same date as the preface to the ‘ Memorial.’ 

% Perhaps the master of Pembroke College and regius professor of physic in 
the University of Oxford. 


THE FOREIGN POLICY OF 


The Foreign Pohcy of England 
under Walpole 


Part V. 


FTER the signature of the preliminaries of Paris, 31 May 1727, 
the emperor, who during the previous two years had appeared 

as a disturbing element in Europe, sank again into the background, 
and once more the chief question which agitated Europe was what 
the policy of Spain would be. The answer to this was far from 
obvious, because Spain now had different policies, not quite com- 
patible with one another, each of which was pursued in turn, and 
each of which required a corresponding modification in the atti- 
tude of other nations. In the first place there was what may be 
called a national policy as opposed to the queen’s policy. The 
national policy recognised that Spain’s: chief concern was to 
strengthen her position by a careful husbanding of her resources 
and a gradual increase of her fleet and army; in this way alone 
could there be any hope of making an effective stand against the 
constant encroachments of England in the West Indies and of 
restoring prosperity to her own shattered commerce. The soul of 
this party was the Spanish statesman Don Jose Patiiio, who was the 
most powerful minister in Spain from September 1726 till his death 
in November 1736. Keene says of him in his picture of the Spanish 
court that the great object he held before himself was the destruction 
of our Assiento trade, and he adds that we should never be really 
popular in Spain unless we gave up Gibraltar and modified the 
Assiento treaty.' During the ten years of his ministry Patiiio 
steadily encouraged ship-building and promoted trade and com- 
merce, so as to bring back wealth to the country, and, as far as 
other circumstances permitted him, kept up a constant system of 
petty annoyances calculated to disgust the English with the West 
Indian trade, without actually going to the extent of war after the 
abortive issue of the attack on Gibraltar. The difficulty of 
carrying out this policy successfully was that it implied, for the 
present at any rate, the isolation of Spain, for it meant hostility 


' Add. MS. (Brit. Mus.) 32755, f. 439. 
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not only to England but also to France, as long as France and 
England were in close alliance. On the other hand the queen, who 
was always the most important factor in Spanish politics, cared for 
nothing but the establishment of her children: for this object she 
was quite willing, if necessary, to give up everything else to France 
and England; for she was very indifferent about the means of 
satisfying her desire. What she would have liked above all things 
was to secure the Austrian marriages; and even after the pre- 
liminaries had been signed, and Spain’s help for the Ostend 
Company had thereby become useless for the emperor’s plans, she 
still hoped to obtain the archduchesses for her sons. If she had 
been successful in this policy she would have been able to co-operate 
heartily with Patiiio’s views, since the continued alliance of Spain 
and the emperor would have kept Spain away from France and 
England. Her alternative policy to this was to give up all hope of 
the Austrian marriages and to limit her expectations to obtaining 
the duchies in Italy for Don Carlos; but for this the active co- 
operation of the two allied powers was necessary to overcome the 
emperor’s opposition. However, whatever policy the queen forced 
upon him, Patino showed his ability by managing to preserve her 
favour and support throughout, in spite of intrigues of the imperial 
ambassador or of disappointed courtiers to supplant him; and he 
deserved well of his country by his prudence and energy. To 
preserve himself and his policy he naturally had to use a certain 
amount of dissimulation, and though Keene saw the dissimulation 
he hardly did justice to his statesmanship and displayed less of his 
own usual acumen when he attributed his influence to his 

flattering the King & Queen with swoln Accounts of their Power, &.. . 
pretending to be in readiness at short warning to set fire to the four 
corners of the Earth, tho’ sometimes, not to discover his nakedness, he 
was obliged to find out means to inspire into Them a Sort of Modera- 
tion.” 

After the signature of the preliminaries by the Spanish 
ambassador at Vienna Spain for a long time evaded their fulfil- 
ment both in the spirit and the lettcr, and tried to pursue the 
combined policy of alliance with the emperor and hostility to 
England. Konigseck, the imperial minister, was still the most 
important personage at the Spanish court; foreign affairs were 
still managed by the marquis de la Paz, who had received his title 
in honour of the treaty of Vienna, and who, without much capacity, 
was wedded to the policy which this treaty represented ; and the 
queen still blindly believed she would get an archduchess. At the 
same time Spain refused to fill up the trenchs before Gibraltar, to 
distribute the effects of the English, French, and Dutch merchants 
which were brought from the West Indies by her treasure fleet, 


* Public Record Office, Spain, 230. 
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or to give up the ‘ Prince Frederick’ to the South Sea Company, 
until the English fleets in the West Indies and on the Spanish 
coast were recalled. It must be admitted that, though the 
English ministry were probably right in their contention that these 
indications of a peaceful disposition were meant by the preliminaries 
to precede the withdrawal of the fleets, the Spanish ministry had 
this justification, that the wording was not very clear on the point. 
But the quibbling excuses offered by Spain for her conduct, such 
as that Gibraltar was not really being besieged, though the earth- 
works were still left standing, and that the ‘ Prince Frederick’ was 
being kept as a reprisal for Admiral Hosier’s action in stopping the 
fair at Panama,‘ show that she had no very certain ground to go 
upon ; and, however that may be, it was clearly the determination 
of the Spanish court if possible to avoid fulfilling their part ° the 
bargain at all. And for a moment it almost looked as if the 
emperor would support Spain in this attempt to evade the pre- 
liminaries. It appears that in August he was actually trying to send 
out two ships from Ostend,’ and he was said to be keeping up his 
troops with the object of overawing the princes of the empire and of 
persuading them to entrust their interests at the congress to him.°* 
It is little wonder that Spain should have been encouraged by these 
manceuvres to cling to the alliance with Vienna, and to refuse to 
come to terms with England. Another circumstance which no 
doubt encouraged her at this time was the change in her relations 
with France. 

Ever since his assumption of power Fleury, it has been seen, 
had been making every effort to bring about a reconciliation 
between the two courts ; and now at last he was successful, for the 
two kings exchanged friendly letters in August 1727, and the comte 
de Rottembourg was sent to Madrid to resume diplomatic relations. 
This reconciliation did not in itself necessitate any alteration in the 
friendship between England and France ; so little indeed was this 
the case that Horace Walpole had constantly encouraged Fleury in 
his attempts. But there was a circumstance connected with the 
reconciliation which was much more serious for the alliance than 
the reconciliation itself. Philip V’s resentment against France 
had already been to a certain extent allayed by the removal of 
the duc de Bourbon, the prime author of the insults against 
him ; but it was not finally laid to rest till the humbler instrument 
in the affair had also been sacrificed. The foreign secretary, 
Morville, had acted on the duc de Bourbon’s instructions; and 
though his character was rather colourless, and nobody would ever 
have accused him of instigating a policy, Philip had not forgiven 
him for his part. Fleury, who had at first continued him in oftice, 


* Add. MS. 32751, f. 64; Baudrillart, Philippe V et la Cour de France, iii. 346. 
' Add. MS. 32751, f. 37. ® Ibid. f. 192. 5 Ibid. f. 210. 
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came to see that his presence was an obstacle to his policy, so he 
determined on his removal. Unfortunately for England, Morville, 
though of no particular importance personally, was to some 
extent a guarantee of the Anglo-French alliance, as he had 
always been used to it and had consequently been loyal to it; and 
Fleury’s choice of a successor in Chauvelin was by no means 
calculated to preserve the good feeling between England and 
France. 

Chauvelin, who besides the foreign secretaryship had obtained 
the office of garde des sceaux, held by Morville’s father, was a 
far stronger and more capable man than his predecessor, and 
under the appearance of great obsequiousness to the cardinal 
made his own influence very strongly felt in French policy. He 
had the strength due to great knowledge and great industry, 
combined with a determination to make his will felt, and by the 
empire which his subserviency and the services he rendered gave 
him over the cardinal he was able to give a tone to the foreign 
policy of France not at all in harmony with his patron’s peace- 
loving proclivities. Certainly one of his most marked ideas was a 
determination to throw off the tutelage of England, and this the 
English ministry very soon found out. In a private letter of 
6 Feb. 1728 the duke writes to Lord Waldegrave, then at Paris, 
warning him strongly against Chauvelin. His designs, he says, are 
not very obvious, but at any rate they are not friendly to England, 
and, as he is always trying to influence the cardinal against 
England, Lord Waldegrave would do well on all occasions to get the 
cardinal’s ear first and persuade him before he has had time to be 
talked round by the garde des sceauz.’ Certainly, if the cardinal 
had been particularly anxious to break gradually with England 
without any éclat, he could hardly have chosen a more ingenious 
way of bringing this about than by appointing Chauvelin as his 
subordinate. It is amusing to read in the accounts sent to 
England by the English envoys in Paris, especially Lord Walde- 
grave, how they would first go and see Chauvelin about some 
matter, on which he would storm and bluster as if he almost 
considered it a matter for war, and then they would see the 
cardinal, who in mellifluous accents soothed their ruftled feelings, 
but generally ended in agreeing to a certain extent with Chauvelin’s 
conclusions, or at any rate in delaying satisfaction to the English. 

This clever interchange of play between the two French ministers 
is particularly noticeable in the dispute about the port of Dunkirk, 
which perhaps by a mere coincidence began to assume serious pro- 
portions again almost on the very day of Chauvelin’s appointment.* 
By the treaty of Utrecht Louis XIV had agreed to raze the fortifi- 
cations of Dunkirk and to fill up the port, which was regarded as a 

7 Add. MS. 32754, f. 234. * Add. MS. 32751, f. 307 (17 Aug. 1727). 
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danger to English commerce and the English fleet. During all the 
years from 1714 to 1722 continual disputes were arising between 
the two countries as to the fulfilment of this provision : some of the 
moles, indeed, which protected the port were destroyed, but attempts 
were made by the French to supply the loss by other means, and 
to provide another port close by under a different name. At first 
an equivalent was sought by enlarging the neighbouring port of 
Mardyke, and then, as the English and Dutch objected to this, a 
roundabout way of restoring the harbour of Dunkirk was tried by 
letting in water from the canal of Furnes.’ After 1722 the English 
seem to have made no complaints for five years, but in April 1727 
Colonel Armstrong was sent out as a commissary to report on the 
state of the harbour. Apparently the French government had for 
some time ceased to take much interest in the matter, but the 
people of Dunkirk, who had experienced the beginnings of great 
commercial prosperity during the war, being a high-spirited com- 
munity, chafed at seeing this advantage slipping from them, and 
were always ready on their own account to do what they could to 
restore the harbour.’® Colonel-Armstrong found on going thither 
that the usual attempts to restore the harbour works were being 
renewed, and a complaint was made to the French government. 
Then for the next six years, until France’s attention was diverted 
by the Polish war, Chauvelin plainly showed that a new spirit had 
entered into French relations with England. England sent com- 
missaries and made complaints,'' the question was warmly 
debated in parliament,'? communications strongly resembling 
ultimatums were delivered to the cardinal,!* and reprisals in the 
form of excluding French goods from England were talked of." 
The French ministry on their side never seem to have denied the 
English claims in the abstract, but they showed the greatest 
ingenuity in not satisfying them: they promise at one moment to 
raze the fortifications and allow the harbour to silt up,’ and then 
fail to fulfil their promise.’® After a temporary lull of nearly two 
years it is discovered that they have again allowed the port to 
become open; and then, after promising that a French com 
missary should meet the English and Dutch representatives, they 
delay his arrival on various frivolous pretexts.'* In the end 
Chauvelin had succeeded in rousing French feeling, which at first 
was somewhat apathetic, to fever heat on the subject,'® until the 


* See P.R.O., Dunkirk, 6. 

'° See Mémoires de la Société Dunkerquoise, 1862-5, M. Raymond de Bertrand 
Sur le Port et le Commerce de Dunkerque au 18™ Siécle.’ 

"' Add. MSS. 32755, f. 398; 32758, f. 293; 32768, f. 67; 32781, f. 191; and 
elsewhere. 

'? Coxe, Memoirs of Sir Robert Walpole (4to edition), ii. 669. 'S Tbid. iii. 29. 
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time came when other more important issues thrust Dunkirk into 
the background. ‘The whole incident was clearly not of the import- 
ance which each side attached or pretended to attach to it, but it 
is a good illustration of the way in which relations gradually 
became less cordial between the two powers and of Chauvelin’s 
determination to free France from all tutelage to England. 

France then was, at this time, still less anxious than before to 
deal hardly with Spain, or to take any very active steps in support 
of England’s policy. When it appeared uncertain whether the 
emperor would fulfil the preliminaries, England had to remind 
France that her subsidy of 25,0001. to Sweden was overdue and 
should be paid,” and urged that the emperor’s intrigues in 
Germany should be counteracted by the despatch of English and 
French ministers to the various German courts,”' and by the formal 
inclusion of Hesse in the Hanover alliance,” and that if he raised 
awkward questions at the congress Holland, France, and England 
should agree to annoy him with difficulties as to his succession.” 
France met these suggestions without any very great enthusiasm, 
and the duke of Newcastle’s proposals about Spain were still 
less approved when they were made known. As soon as he found 
out that Spain had no intention of complying with the terms of 
the preliminaries before the English fleets were withdrawn, he 
wrote to Horace Walpole that England, so far from yielding, was 
disposed to reinforce the West Indian fleet and to prevent the 
galleons’ return to Spain, and required France to join in energetic 
measures to force Spain’s compliance; he also suggested to the 
cardinal that, as France was on the point of reconciliation with 
Spain, he might insinuate to the Spanish court that the best proof 
they could give of their friendship to France would be in coming to 
terms with England about the prizes detained and Gibraltar.™ 
Still less was it of use for England to suggest to the cardinal 
that if his remonstrances to Spain’s unsatisfactory replies were 
ineffective the French fleet off Cadiz should join the English in the 
demonstration and stop the sailing of the galleons.” As-it was, 
the reinforcement of the English fleet before Porto Bello without 
the sanction of the French caused considerable annoyance and 
embarrassment in Paris,” and in deference to the cardinal’s repre- 
sentations England professed herself willing to leave the question 
of restoring prizes to the congress, if the ‘ Prince Frederick ’ and the 
other South Sea Company’s ships were restored.” 

Still, while France was anxious to come into friendly rela- 
tions with Spain and disinclined to go on playing England’s game 
indefinitely, the cardinal was not at all prepared to break with 

* Add. MS. 32750, f. 413. #* Add. MS. 32751, f. 210. “ Add. MS. 32750, f. 507. 
"4 Add. MS. 32751, f. 290. 2 Ibid. ff. 64, 112, 157. * Tid. f. 480. 
* Baudrillart, iii. 350. * Add, MS. 32751, f. 554. 
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England yet. The suspicion of a continued understanding between 
Madrid and Vienna was disquieting, and it was of no use to throw 
away the certain alliance of England and then to be deceived by 
Spain. And there was a reason why the non-fulfilment of the 
preliminaries affected France in one respect even more than 
England, for her merchants felt more severely the detention of 
their effects on the galleons than ours, as they depended entirely 
on Spanish bottoms for their trade, while the English, owing to 
their commercial treaty with Spain, aided by promiscuous 
smuggling, carried the bulk of their goods in English bottoms. 
For these reasons the French ambassador, Rottembourg, was 
instructed to insist on Spain fulfilling the preliminaries and to 
defend the English action in the West Indies; and in fact he acted 
also on behalf of the English in this negotiation, as England and 
Spain had not yet formally renewed diplomatic intercourse, 
although Keene was sent in an unofficial capacity to instruct 
Rottembourg. The chief difficulty on which the negotiation 
turned was the restitution of the ‘ Prince Frederick: ’ the Spaniards 
felt that the possession of this ship was the only real hold they 
had on England, and the queen fought hard for the restitution of 
Gibraltar, in accordance with George I’s half-promise, as an 
equivalent for the ship. When this suggestion was opposed by an 
inflexible negative, various devices were put forward to evade 
surrendering the ship outright to the English. One scheme pro- 
posed, which received some approbation from the cardinal, was 
that it should be given up to the French to hold as security, until 
the various claims made by Spain against England were decided ; 
but in view of England’s disapprobation the cardinal withdrew his 
sanction.” At last in November 1727 all difficulties seemed to 
have been removed, and Keene wrote home that, owing to the 
French ambassador’s representations, the preliminaries were to be 
executed by Spain, though rather as a matter of grace than of 
right.” In December he announced that the following agree- 
ment had been arrived at :— 

i. The Spanish troops were to be withdrawn from Gibraltar ; 

ii. The effects of the flotilla were to be distributed as in time of 
peace ; 

iil. Commerce was to be put on the old footing; and, 

iv. The ‘ Prince Frederick’ was to be restored. 

v. On this understanding the king of England was to recall his 
squadrons ; and 

vi. The ‘Prince Frederick,’ though restored, was only to be 
restored provisionally, and it was to be kept in pawn as security for 
any contraband trade or damage committed in the West Indies for 


** See Baudrillart, iii. 345-84. * Add. MS. 32752, ff. 369, 440. 
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which it or any other English ship was decided to be held respon- 
sible at the congress.” 

Keene, who had rather plumed himself on the signature of these 
preliminaries, was soon undeceived as to the view taken of them at 
home. Both from the duke of Newcastle and from Horace Walpole 
at Paris *' he received very severe reprimands as to his carelessness 
in aliowing such a stipulation as the last to be made. The 
Spaniards, with a chicanery which they not infrequently displayed, 
and which a diplomatist more experienced than Keene would have 
known how to guard against, had managed to get just the point 
admitted which the English ministry were determined to refuse. 
While our ministry were quite ready to discuss what contraband, 
if any, had been put into the ‘ Prince Frederick,’ and in that case 
what damages the South Sea Company should pay for it, they 
absolutely refused to discuss at the congress all the damage done 
by the English fleets to the Spanish colonies, and still less to treat 
the ‘ Prince Frederick’ as a hostage by which any of the losses 
which the Spaniards might prove should be made good. At the 
same time the duke of Newcastle wrote a strong letter of complaint 
to Paris against the action of Count Rottembourg in negotiating 
such a convention, and he showed the suspicions which were already 
entertained in England with regard to Chauvelin by privately asking 
Walpole if secret instructions had been sent by that minister to 
Rottembourg to pursue a course so opposed to our policy.** How- 
ever, whatever may have been Chauvelin’s original intentions, the 
inconceivable folly of Spain in further estranging France rendered 
any consideration for her impossible. In December the queen 
suddenly announced that she would claim an extraordinary tax or 
indulto of 26 per cent. on all the foreign merchandise brought back 
by the flotilla. This measure, which affected the French more than 
anybody, brought the following energetic protest from Chauvelin :-— 


L’indult excessif sur les effets des galions a jeté dans la nation une ¢on- 
sternation que je ne puis vous exprimer. .. . Si leurs majestés catholiques 
n’y apportent pas quelque adoucissement, nos marchands aimeront mieux 
suspendre tout commerce avec Cadix. ... Le roi de France a grand 
intérét a tolérer le commerce des Indes en droiture. I] l’a défendu sous 
les peines les plus sévéres pour étre agréable au roi d’Espagne, qui tire 
d’immenses revenus de l’obligation de nos sujets de se servir de la voie 
de flottes et galions. Si le roi d’Espagne rend ce commerce trop dur aux 
Francais ou manque aux traités, on fera comme les Anglais et les Hol- 
landais qui ne se sont jamais privés d’un commerce illicite avec les Indes. 
Tout le monde sait qu’il n’y a jamais eu dans les Indes espagnoles un 
gouverneur ni un juge a l|’épreuve de l’argent. Les gouverneurs qui 
reviennent des Indes sans avoir de quoi donner aux conseillers du conseil 
des Indes sont jetés en prison sous un prétexte. 


% Add. MS. 32753, f. 84. * Ibid. ff. 318, 343. *® Tbid. fi. 345, 353. 
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Chauvelin goes on to remark to the French ambassador, to 
whom this is addressed, that such conduct on the part of Spain 
only throws France more into the arms of England.* 

Strict orders were sent to Rottembourg and Keene by their 
respective courts to disavow the convention, to say that it had 
been made without orders, and to get one drawn up conformable to 
English views. Spain, as it happened, made no very great diffi- 
culties about the disavowal of the convention, not, however, from 
any desire to satisfy the allies, but because in the constant whirli- 
gig of policy from which she suffered she had now again come 
under the sway of the emperor and was hoping to get all she 
wanted from him.** But this disposition did not last long; Eng- 
land on 6 Dec. had concluded the treaty of subsidy with the 
duke of Brunswick-Wolfenbuttel, which showed the emperor that 
the alliance of Hanover was still a living force, and the English 
fleets were still as dangerous as ever to Spain ;* while in January 
1728 Rottembourg was ordered to bring matters to a decision by 
threatening to leave Spain if his last memorial were not complied 
with immediately. At last. the queen, alarmed at the king’s 
illness, which threatened to leave her unprotected, and disappointed 
again in the emperor, who was too prudent to risk anything for 
Spain, and was moreover intriguing against Don Carlos’s succession 
in Italy, consented to discuss terms in a more favourable spirit. 
The duke of Newcastle explained the requirements of England in a 
declaration to be transmitted by the French ministry, that she 
would consent to discuss at the congress questions of contraband, 
but not those of damage done by the fleet, and that there was to 
be no further suggestion about the ‘ Prince Frederick ’ being held 
in pawn.” However, as a concession to Spanish sensitiveness, he 
agreed, on the cardinal’s suggestion, that the Spaniards should be 
allowed to take an inventory of the ‘Prince Frederick’s’ contents, 
and that all matters in dispute with respect to trade might be dis- 
cussed at the congress.** On these terms Spain was at last ready 
to come to an agreement, and seems to have been prepared in the 
middle of February to sign a declaration to this effect. But this 
time, strangely enough, the delay came from England, as the full 
powers had not been despatched to Keene. At this delay the 
French professed great indignation, and were able to turn the 
tables on England, who had so often accused them of dilatory 
proceedings. The incident, trifling in itself, affords an insight 
into the spirit with which the French ministry were beginning to 


regard England, as it provoked the cardinal beyond his usual 
restraint of language. 


*S Baudrillart, vol. iii. app. p. 578. 
%4 Add. MS. 32753, f£. 396. % Baudrillart, iii. 384. 
36 Add. MS. 32754, f.16. % Ibid. f. 149. % Baudrillart, iii. 400. 
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He told me (says Lord Waldegrave) with a good deal of coldness 
they [the full powers] ought to have been here this fortnight. He did not 
like the limitation of the power. He said that we were for governing 
the whole world, that we were d’une hauteur inswpportable, that all the 
foreign ministers at this court were scandalised at our dilatory proceed- 
ings, that we put ourselves in the wrong by our ways, that an English- 


man was now as odious to the people of Spain as they had been to the 
queen of Spain.*® 


However, elaborate explanations of the delay were given to the 
cardinal, and on 8 March Keene wrote to say that Rottembourg’s 
declaration, which became known as the convention of the Pardo, 
had been signed by all parties on 6 March.*° Immediately on 
receipt of the news the English gave a proof of their good faith by 
the despatch of orders to Sir Charles Wager to leave the coasts of 
Spain, and to Lord Portmore to send back the extra troops from 
Gibraltar, even before the Spaniards had sent their orders for the 
filling up of the trenches." 

But this convention, though it caused a temporary lull, in 
reality settled nothing and seemed only to open the way for fresh 
difficulties. Spain had by no means given up her alliance with 
the emperor yet, and there was still a congress to look forward to, 
at which it appeared as if every question could be brought up anew 
for further discussion. In fact the instructions drawn up for the 
Spanish plenipotentiaries included the demand for Gibraltar and 
the discussion of English trade privileges, and while they insisted 
on Don Carlos’s rights to Parma and Tuscany they showed every 
disposition to support the emperor in Germany and the north.” 
In view of this attitude of Spain, England, France, and Holland 
had to concert what their action at the congress should be. 

Although the aims of the three allies were not in all respects 
identical, there was a certain amount of common ground on which 
they could meet ; and almost immediately after the convention of 
the Pardo the duke of Newcastle was able to lay down a few broad 
lines of agreement as to their conduct at the congress.. In the 
first place nothing was to be debated contrary to the preliminaries, 
or to the previous treaties of the allies, especially in regard to 
Gibraltar ; the question of the regulation of contraband trade was 
to be discussed ; other powers than the actual parties to the pre- 
jiminaries were to come to the congress if they liked, even if un- 
invited ; the Ostend trade was not to be revived; and, lastly, it 
was agreed that no engagements should be taken guaranteeing 
the Pragmatic Sanction to the emperor.“ But, in spite of these 
points of agreement, the growing independence of French policy as 

® Add. MS. 32754, f. 276 (21 Feb. 172s). ” Ibid. t. 347. 
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contrasted with its weakness at the time of the congress of Cam- 
bray made it necessary for England to watch closely the conduct 
of France, as there was some reason to feel less confidence in her 
hearty co-operation, For example, a rumour that France was 
anxious to obtain the position of mediator at the congress gained 
such persistency that Horace Walpole was instructed to insist on 
there being no distinction between the allies, but that France 
should take part in the congress on the same terms as England: * 
at the same time there was grave cause for complaint with France 
about the state of Dunkirk,** and Chauvelin was even credited with 
a desire to give some satisfaction at the congress to the duke of 
Holstein, which was a point against which England had always 
protested.” In the instructions given to the French plenipoten- 
tiaries at the congress there is an interesting discussion by Fleury 
himself as to the possible aims of French policy at this time,** 
which shows incidentally that the alliance with England had 
passed beyond the stage of being considered as a matter of course. 
The cardinal had now obtained a renewal of friendship between 
the two crowns of France and Spain, and he wished to go further, 
and, by turning this friendship into a close alliance, to complete 
the work which Louis XIV had begun, all the more when he 
began to realise that by relying only on England and Holland he 
must inevitably strengthen the alliance of Spain and the emperor, 
and encourage England’s commercial supremacy. But he was at 
the same time aware that it would not be possible, at any rate for 
the present, to depend solely on an aliiance with Spain, who was 
already weakened by her capricious policy and by the long estrange- 
ment from France ; the combination of England and the emperor, 
which would inevitably result from such a close alliance, would be 
too strong for France and Spain. The question, then, to con- 
sider was whether he should persist in the alliance with England, 
or try and secure the emperor as his second ally. There had been 
some coquetting between the courts of Vienna and Paris, which 
showed that an alliance with the emperor was not absolutely out 
of the question, and it appeared on a superficial glance as if Spain 
would be more disposed to retain her alliance with the emperor 
than to be bound to England. But the objections to this course 
proved insurmountable: the cardinal judged rightly that Spain 
would no longer be so enthusiastic for the emperor when she dis- 
covered all hope of the marriages gone; France, too, was not pre- 
pared for a close. alliance with her traditional enemy, and by a 
guarantee of the Pragmatic Sanction to strengthen the dynasty 
which it was still the policy of the French foreign office to do all in 
its power to weaken. The only course, therefore, left open was to 
* Add. MS. 32755, f. 281. “ Ibid. f. 398. 
** It is analysed in Baudrillart, iii. 407 sqq. 
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keep to the alliance with England; but by his instructions to the 
plenipotentiaries Fleury showed that he intended to keep a 
moderating hand on the rival pretensions of Spain and England. 
Thus, although he was not prepared to allow a lengthened discus- 
sion about the ‘ Prince Frederick,’ he showed a determination to 
put down English contraband trade in the West Indies, and in the 
matter of Gibraltar he by no means endorsed England’s refusal to 
discuss its restitution. 

The English ministry, on the other hand, without giving up 
any of their rights, took what proved in the end to be the wisest 
view of the situation when, still under the influence of Townshend, 
they expressed a conviction that the queen of Spain was the best 
person to gain for the purposes of the allies at the congress. As 
the duke of Newcastle said,** the only thing she cared about really 
was the establishment of her family in Italy ; in comparison with 
that Gibraltar and the Assiento treaty were of no moment to her. 
In order to gain her he was even prepared to waive all opposition 
to the marriage of Don Carlos with an archduchess, and, if the 
cardinal approved, to allow Keene to inform her of this complais- 
ance.” In other respects the policy of England at the congress 
may be gathered from the instructions given to the plenipoten- 
tiaries at the congress, Stanhope, Horace Walpole, and Stephen 
Poyntz, which are dated *4?"" 1728.°' These were— 

i. That there should be an absolute concert between English, 
French, and Dutch representatives, and nothing contrary to the 
treaties of the Triple Alliance and of Hanover should be considered. 

ii. That the Ostend trade should be completely suppressed. 

iii. That the plenipotentiaries should refuse to discuss the 
restitution of Gibraltar, or 

iv. The question of damage done to Spain by the detention of 
the galleons. {t was to be pointed out that this measure followed 
necessarily on Ripperda’s admission of hostile designs against us, 
on the fitting out of privateers in Cadiz, and on the assistance 
offered to the Pretender. : 

v. Commerce with Spain was to be restored as before, and 
various grievances on both sides to be settled by commissioners. 

vi. Equal treatment was to be claimed for our subjects in the 
West Indies, and their complaints were to be attended to by Spain. 

vii. The question of the prizes taken by both sides during the 
war was to be discussed. 

viii. Restitution was to be demanded of the South Sea Com- 
pany’s effects seized before the declaration of the war, although by 
a clause of the Assiento treaty one and a half year’s grace should 
have been given to the company to remove their goods even after 
the declaration of war ; and it was to be explained that the breach 

* Add. MS, 32755, f. 133. 5° Tbid. ff. 123, 281. 5! Thid. 32756, f. 63. 
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of this clause was the reason why the company had not, according 
to treaty, sent the king of Spain an account of his quarter’s profit. 

ix. Equal treatment was to be demanded from the emperor for 
our subjects in Sicily. 

It is to be observed from these instructions that England had 
now arrived at a clear perception that her chief concern with Spain 
was the regulation of commerce ; so she brushed aside all the irrele- 
vant matters on which other governments wasted so much of their 
energy and limited herself to the really important points. There 
were, however, one or two subsidiary matters which affected 
Germany which formed the subject of a secret understanding 
with Holland. The Dutch had some difficulties to settle with the 
emperor about the Barrier treaty, and were also interested in the 
dispute about the duchies of Juliers and Berg, as they were 
anxious not to leave the fortress of Emden, which was on their 
borders, in the hands of either candidate to the succession, but to 
obtain the privilege of garrisoning it themselves In these matters 
the English declared their willingness to support the Dutch claims, 
if the Dutch in return would add their weight to King George’s 
demand on the emperor for the investiture of Bremen and Verden, 
which was still delayed, and in his dispute about Hadeln.™ 

The congress, which was originally to have met at Aix-la- 
Chapelle, and was then fixed at Cambray and finally at Soissons, to 
suit Cardinal Fleury’s convenience, met for the first time on 
14 June 1728; but though several formal sittings were held they 
were of the same fruitless character as those at the congress of 
Cambray, and after August no further pretence was made of carrying 
on the proceedings. All the serious negotiations were carried 
on chiefly at Paris behind the back of the congress, where too 
much publicity interfered with the mutual overreaching of allies. 
At first there appeared to be very little chance of agreement. The 
emperor, though resigned to the abolition of the Ostend traffic, 
insisted on some compensation being n.ade to his Belgian subjects, 
a point on which England was equally determined not to yield. He 
further showed his unfriendly disposition towards England by a 
sudden change of front about Mecklenburg. Owing to disputes 
. between the duke and his nobles this duchy, it has been seen,’ had 
been taken out of the duke’s jurisdiction and placed by the emperor 
under the guardianship of George I and the duke of Wolfenbiittel ; 
and although the business of freeing the duchy from Prussian 
troops was completed Hanoverian troops were still quartered there 
on the plea of recovering the expenses of the commission. 
But, owing, no doubt, to the treaty made against him by these 
two princes, the emperor in 1728 deprived them of their 
office of guardians and sequestered the duchy and put the king 


** Add. MS. 32755, f. 67. 88 Ante, vol. xv. p. 270. 
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of Prussia in possession as conservator.’ This action seems to 
have caused great annoyance to George II, who was always ex- 
tremely jealous of his brother-in-law Frederick William, and who 
also saw with alarm the rising power of Prussia. He entered into 
negotiations with the four electors of Mainz, Treves, Cologne, and the 
Palatinate for friendship and alliance in matters affecting German 
interests, and one of the secret articles of the proposed treaty 
was to be to the effect that the judgment extracted by the emperor 
from the aulic council which effected the change was contrary to 
the rights of states of the empire, and that if this judgment were 
persisted in, and an attempt made to deprive the house of Bruns- 
wick of the payment due from the duchy for expenses of the com- 
mission, the contracting parties would defend their rights in the 
diet at Ratisbon and by force.* At the same time the duke of 
Neweastle wrote urgent letters to the plenipotentiaries demanding 
the intervention of France against this step, partly in her capacity 
as guarantee of the treaty of Westphalia and partly as an ally of 
England ; * and when it came to the question of settling the terms 
of a treaty with the emperor one condition laid down was that his 
proclamation about Mecklenburg should be withdrawn.” 

Spain was at first even more uncompromising in her attitude 
towards the allies. The king of Spain was at this time suffering 
from one of his lengthened periods of illness, and though Keene’s 
letters are very full of the king’s filthy habits, which would be 
interesting to the student of insanity, they are also occupied with 
matters of greater importance. Although the English had at the 
very beginning fulfilled their part in the convention of the Pardo 
by loyally reducing the garrison at Gibraltar and withdrawing the 
fleets, for any satisfaction which Spain gave the convention might 
as well have been a dead letter. On various pettifogging excuses 
she refused to destroy her works levelled against Gibraltar or to 
retire outside cannon-shot of the fort, as she was bound to do. 
As an illustration of the kind of excuse with which they professed 
to defend their bad faith, it appears from Keene that in August 
1728 the Spaniards, after repeated demands for their withdrawal 
by England, were still gravely discussing how far the distance of 
cannon-shot meant. Was it a shot fired from an eighteen-pounder 
or a twenty-four-pounder, and was it a shot by portée or by volée ? 
and finally they came to the determination that the question must 
be decided by experiment.** At the same time the outrages 
against British subjects and the attacks on British trade in the 
West Indies still continued,” and there was no sign of the cessa- 
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tion of Spanish warlike preparation. It was reported that a large 
Spanish fleet was arming, and that Patifio was secretly straining 
every nerve to be in readiness for hostilities, which as likely as not 
would be directed against England.” The semi-official explana- 
tion indeed given was that the queen of Spain, in order to prevent 
her husband from abdicating again, since he was still troubled in 
conscience about having resumed the throne in spite of his vow, 
had reminded him of a previous vow made by him to capture Oran 
from the Moors ; and that these military preparations were to enable 
him to accomplish his first vow.*' But the English government 
not unnaturally continued to regard these preparations with 
suspicion, especially when in January 1729 they received secret 
information that Patifio was making plans to attack Jamaica and 
hold it as security for Gibraltar. All these matters concerned 
England more than France, but the Spanish ministry committed 
the inconceivable folly of keeping France estranged too by persisting 
in the policy of claiming an excessive indulto on the foreign 
merchants’ effects in the galleons, so that the French merchants 
found themselves forced to abandon their natural opposition to the 
English merchants and join them in protesting against the 
exaction. 

In this state of affairs no treaty either with the emperor or with 
Spain seemed very promising. Although the emperor was not 
going to give anything to get Spain, and Spain’s only reason for 
alliance with the emperor was the marriage which the emperor 
would not grant, both these powers saw that by holding out as long 
as possible they could get better terms, for as the one became 
more impracticable the other necessarily became more sought after 
by the allies and could raise his terms, so that the game of seesaw 
went on for some time without any definite results. In England 
the ministry was divided on the question with which of these two 
powers it would be best to come to terms. Townshend, :as before, 
was strongly in favour of coming to terms with Spain, and he 
earried this view to such an extent that he even professed 
himself willing to give up Gibraltar if a satisfactory under- 
standing could thereby be arrived at;* he also urged that 
the emperor was more vulnerable from his desire to have the 
Pragmatic Sanction confirmed, and that if it came to a war he 
would thus be an easier enemy to deal with. In this view he was 
supported by Horace Walpole and by Poyntz, two of our plenipo- 
tentiaries at Soissons.* On the other hand the duke of Newcastle 
and Sir Robert Walpole were in favour of a close understanding 
with the emperor. The duke in explaining this view took up the 
perfectly intelligible attitude that for England Spain was really 


« Add. MS. 32757, ff. 307, 482. | Add. MS. 32755, f. 55. 
s Add. MS. 32760, f. 190. ** Coxe, Walpole. ii. 628, 631. ® Add. MS. 32761, f. 228. 
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the more easy enemy to attack: our German disputes with the 
emperor were settled, so that we had really no ground of quarrel 
with him, and if it came to a war our chief strength lay in our 
fleet, which could attack Spain satisfactorily, but not the emperor.® 

Again Townshend’s policy prevailed in these difficult negotia- 
tions, and it must be admitted that when the point had been decided 
the duke of Newcastle loyally seconded his colleague’s views. How- 
ever at first, owing to the continued obstinacy displayed by the queen 
of Spain, there seemed every prospect that terms would have to be 
made with the emperor, and Spain left in the lurch. By September 
1728 the French and English, seeing that a final agreement was 
for the present impossible, had put into shape a provisional treaty 
which hung matters up for a further period, as it extended the 
suspension of the Ostend trade and laid down that arrangements 
should be made to settle the Spanish trade disputes and the duke 
of Holstein’s claims by commissions, and that if Spain would sign 
these articles the Italian towns should be garrisoned for Don 
Carlos.* At first Sinzendorf, the imperial plenipotentiary, declared 
that he was willing to sign without waiting for Spain if that power 
delayed its adhesion, and in that case Spain would have been 
forced to come in afterwards without getting any of the credit for a 
friendly disposition ; but further considerations, into which that of 
loyalty to the Spanish alliance did not enter, made the emperor 
withdraw Sinzendorf’s promise: in the first place there was no 
provision made in the terms of peace for compensation for the loss 
of the Ostend trade,” and secondly there was still hope at Vienna 
for the payment of another subsidy from Spain when the next 
fleet of galleons came in ; but if Spain had been previously estranged 
by the signature of the treaty without her consent all chance of this 
would disappear. By November 1728 the English ministry had 
become impatient at the delay, and proposed vigorous action against 
Spain and the emperor to force them to come to terms. Ina strongly 
worded despatch to the plenipotentiaries the duke of Newcastle 
now represented that the only course now left open for securing 
a settlement was for England and France to threaten Spain 
and the emperor that if the treaty were not signed within two 
months they would take energetic action. If only France would 
act with sufficient vigour, he explained, all might yet come well, 
and in answer to Chauvelin’s objection that it would be rash to act 
with any vigour till the galleons had come in, as that might entail 
a great loss to French trade, he pointed out that, on the contrary, 
the only hope for the French merchants of having their goods dis- 
tributed was to have the present uncertainty at an end, for as long 


* Coxe, Walpole, ii. 644. 8 Add. MSS. 32757, £. 338 ; 32758, f. 213. 
® Syveton, Une Cour et un Aventurier au 18me Siécle ; le Baron de Ripperda, p. 264. 
* Add. MS. 32759, f. 90. 
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as there was any uncertainty the Spaniards would retain the 
foreign merchants’ goods as a hold over their countries. 

But before this despatch was penned the Spanish court had 
already begun to see that their present policy of estrangement from 
France would not do, as an illness of Louis XV revived all the 
king of Spain’s aspirations to succeed him. At the end of October 
Louis fell ill of small-pox, and, as he had as yet no heir, there 
seemed a grave possibility of the succession being left open. 
Philip’s plans had already been made in case of his death: through 
the abbé de Montgon the duc de Bourbon had been gained to his 
interests, and even Fleury had half promised his support; and 
preparations had advanced so far that proclamations had been 
drawn up and lodged in safe hands at Paris, to be produced 
immediately on the king’s death.® After a final fit of sickness 
on receipt of the news, Philip became so excited at the prospect 
opened to him of returning to France that he forgot his dis- 
order, and began feverishly making plans to start; he proposed 
to take the prince of the Asturias with him as Dauphin, and to 
leave Don Carlos as king of Spain and Don Philip as heir to 
Tuscany and Parma; and Keene reports a midnight conversation, 
overheard by the attendants outside the royal bedroom, in which 
the king declared to the queen that one of his first acts on arriving 
in France would be to drive the Jansenists out of the country.” 
The prompt recovery of Louis extinguished these hopes, it is true, 
but the incident served to teach the Spanish court the absurdity of 
trying to pursue a policy in which the interests of France and 
Spain should be divergent. The queen especially must have been 
struck by the perfectly genuine joy expressed by her husband at 
his nephew’s recovery; in honour of the event he left his bed, 
shaved, and dressed for the first time for months, and attended the 
‘Te Deum’ at the public thanksgiving.” The finishing touch to this 
change of view was put by the persistent evasions of the emperor 
about the marriage of his daughters. Almost immediately after the 
events just recorded the queen made a last despairing attempt to 
obtain a definite promise from the emperor of his daughter’s 
hand: it was in March 1729 that she received the answer from 
Vienna that no final promise could be given for the present,” and 
then, without losing a moment of time, she turned to France to 
help her to get the question of Italy settled,” for failing the com- 
plete alliance with the emperor she saw that without France and 
England she would never get Don Carlos into Italy. 

The negotiations did not advance very fast at the beginning, and 
it was not till 12 May that Keene was able to write home that the 
queen was now so angry at the emperor’s treatment of her that she 


® Baudrillart, iii, 455 sqq., 899. 7 Add. MS. 32759, ff. 79, 104, 
7 Ibid. 2 Syveton, pp. 266-8. 78 Baudrillart, iii. 499 sqq. 
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was inclined to give up the point of Gibraltar and agree to an alliance 
with France and England if Spanish, instead of neutral, garrisons 
were allowed in Parma and Tuscany.” This stipulation under the 
circumstances was not an unreasonable one on the part of Spain ; 
for the emperor had always shown a consistent opposition to the 
fulfilment of the article about the duchies in the quadruple alliance, 
and Spain was justified in seeking every security possible for her 
rights ; moreover France had already agreed to support Spain in 
an attempt to persuade the other powers to allow this. At first 
France and England were not inclined to go further than to say 
that they would assist Spain, by force if necessary, to introduce the 
Swiss garrisons into Italy, but that they could not promise more 
than the employment of their good offices to secure that the 
garrisons should be Spanish instead of Swiss.” Although the 
allies saw the reasonableness of Spain’s requests, they for a long 
time hesitated to grant it, as they saw clearly that it might mean 
war with the emperor, for which they were not prepared. An 
abortive attempt was even made in the course of the summer of 
1729 to renew negotiations with the emperor, and induce 
him to offer better terms than Spain; but he would not abate 
any of his pretensions, and even when he had lost all hope of 
subsidy from Spain after the distribution of the effects from the 
galleons he proposed a treaty by which he was to evade the pay- 
ment of 500,000 crowns to the Dutch for the barrier garrisons, and 
to get the Pragmatic Sanction confirmed. The allies were not in- 
clined to accept such proposals,” especially after they had come to 
the conclusion that the emperor, owing to the difficulties of his posi- 
tion from the Turks, the princes and electors, and the uncertainty 
about his own succession, would not be likely to attack France and 
England if they came to an agreement with Spain.” Spain, on 
her side, though somewhat in the position of one asking a 
favour, lost nothing by any excessive modesty in her demands ; 
thus in July she proposed a treaty whereby France and England 
were only to get the performance, hitherto neglected, of the condi- 
tions of the preliminaries, and in return for this act of bare justice 
she expected them to imsist, even by force, on the introduc- 
tion of Spanish garrisons.” Nevertheless the English ministry 
showed their earnest desire to come to terms by not rejecting this 
proposal in principle, but reserving it for consideration and amend- 
ment,*° and at the same time by despatching Stanhope to Spain to 
bring matters to a conclusion. No better proof of their earnestness 
than this could be desired, as Stanhope was a great favourite with 
Philip V, who said of him that he was the only man whose word he 
™ Add. MS. 32761, f. 79. 


5 Ibid. f. 47. 76 Syveton, p. 272. 7 Add. MS. 32763, ff. 267, 271. 
78 Add. MS. 32761, f. 228. ™ Add. MS. 32762, f. 27. 8 Ibid. f. 191. 
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could implicitly trust, and from his long residence in Spain and by 
temperament he was peculiarly fitted to deal with the dilatory 
methods of Spanish statesmen. Finally in September the English 
and French courts agreed to the requirements of Madrid as to 
Spanish garrisons in Italy, but in the draft treaty which was sent 
as an ultimatum far more stringent provisions for the safe- 
guarding of English commercial interests and of the Assiento 
treaty were laid down than in the treaty proposed by Spain.®*! 
But even though so much was being offered to Spain the allies 
still thought it necessary to guard against her slippery diplo- 
macy; and they agreed that until the treaty was actually signed 
no help should be given by the allies to Spain in Tuscany, 
and the last proposals of the imperial ministers should not be 
definitely rejected, lest Spain should find herself in such a position 
of superiority as to refuse all accommodation.“ Finally, however, 
after the king of Spain had insisted on a trifling alteration in the 
draft proposed, because, as Stanhope said, he would think his 
dignity compromised in accepting a treaty proposed to him without 
altering it,** the treaty of Seville was signed on 9 Nov. 1729 by the 
representatives of England, France, and Spain. Its main terms 
were as follows :— : 

i. English and Spanish commissioners were to meet in four 
months to decide on the rival claims as to prizes, &c., especially 
those taken in 1718. 

ii. The commercial privileges granted to the English in 1667, 
1718, and 1716 were to be restored to them. 

iii. Spanish garrisons were to be introduced with the help 
of the English and the French into Tuscany and Parma. 

iv. French and English commerce was to be restored on its old 
footing in America, and all damage done by Spain since the 
signing of the preliminaries of 1727 was to be made good. And 

(v.) By a secret article it was laid down that, if the emperor’s 
opposition should render a resort to arms necessary, a treaty 
should be made, into which other powers might enter, to regulate 
all matters necessary to restore a just equilibrium in Europe. This 
article subsequently gained importance from the use made of it by 
the French in the negotiations of the following year. 

Three weeks later the Dutch acceded to the treaty on a promise 
of commercial advantages and a redress of trade grievances. 

This treaty was the logical outcome of the treaty of Utrecht, 
attained finally after much manceuvring, after many alarms of 
war and even a certain amount of actual warfare. Spain had for 
long struggled blindly against accepting what she felt to be her 
commercial bondage to England, and tried all means possible to 


S! Add. MS. ff. 327, 381. %? Ibid. f. 270. 
*3 Add. MS. 32763, f. 362. ** Add. MS. 32764, f. 3. 
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throw it off by attempting to regain a vast empire at the expense 
of the house of Hapsburg, or again by a strict alliance with the 
emperor, and all the time by demands and attacks on Gibraltar 
and by petty annoyances against our trade. The weak spot of the 
Spanish position had been her inability to carry France along with 
her in these struggles, for England had been wise enough to secure 
the strongest possible support by her own alliance with France, 
which kept her two worst enemies apart during these years of 
unrest. At first sight it might appear that Spain had obtained 
everything that she wanted for very little in return. But Eng- 
land was content as long as she had her commerce secured to 
her, and although in the event it proved that the treaty was not 
effective in securing all freedom from disturbance it was a wise 
measure in giving her still further time to husband her resources 
for a war, and in clearing away for a time the troublesome ques- 
tion of Gibraltar. But even when once the treaty was made, nothing 
could be regarded as final until the garrisons had been established 
in Italy, and that was a matter on which the emperor would have 


something to say. Basti WILLIAMS. 





Notes and Documents 


LANFRANC AND THE ANTIPOPE. 


Tue consecration of the antipope Wibert, or Clement III, took place 
in March 1084. Soon after! the primate of the British Isles sent 
a letter to one of Wibert’s fervent partisans.? This letter, which 
most likely contained inquiries about the schism, is lost, as is the 
answer, which must have been conceived in a vehement Wibertine 
spirit. Lanfranc’s reply, however, reveals England’s policy of 
neutrality as to the schism.. ‘I do not approve,’ he says, ‘ that 
you blame Gregory, calling him Hildebrand, and praise Clement, 
though the emperor surely did not gain such a victory without 
God’s help. Do not come to England without royal license, 
because our isle has not yet rejected Gregory nor given sentence 
whether Clement shall be obeyed. Not before the causes from 
both sides shall have been heard will the necessary course be 
provided for.’ Strict neutrality is all that can be inferred from 
the fact that not the slightest trace exists of a correspondence 
of the English government with Gregory VII during his last 
two years, or with Victor II]. Nothing more is told us when 
later on Anselm declares his adherence to Urban.* William I 
and Lanfranc kept so far from Wibertine tendencies that they 
were counted among the Gregorian party by its continental 
supporters.‘ The bishop of Durham was, indeed, banished in 
1088 by the supreme English court of law because he appealed to 
Rome, but not because he adhered to Urban, whose right was not at 
all called in question. Though he procured from Urban a letter 
sharply rebuking this uncanonical lawsuit,’ he regained the 
king’s favour in 1091.’ Urban had in 1088 announced® his 
consecration to Lanfranc, and sent a cardinal to England in order 


' As early as 1081 Gregory VII commends William I ‘ quia contra apostolicam sedem 
rogatus a[b] inimicis crucis pactum inire noluit,’ but here the ‘inimicus’ might be 
Henry IV (Jaffé-Lowenfeld, Reg. Pontif. n. 5208). 

* Cp. Bohmer, Kirche u. Staat in Engl. im XI. XIT. Jahrh. p. 139. 

* Cp. my Anselm und Hugo von Lyon, pp. 4, 12 sq. * Ibid. 

* Cp. Freeman, William Rufus, i. 98 ; Hodgson, ‘ William of S. Calais,’ in Archaeol. 
Aeliana 20 (1899), p. 49. ® Jaffé, n. 5397. 

7 Freeman, p. 299. % Jaffé, n. 5351. 
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to collect Peter’s pence. Why, then, does William of Malmes- 
bury * tell us that England, fearing William IJ, inclined more to 
Wibert ? 

Clement’s three letters to Lanfranc, printed below, give us an 
answer. They urge the English primate to visit Rome. The 
antipope assumes that he will receive Peter’s pence from England, 
just as Urban did. He greets the English bishops as his partisans. 
All this may be a mere diplomatic device, and perhaps was never 
answered by Lanfranc, but there still remains one valuable fact con- 
cerning the nunnery of Wilton which justifies the chronicler’s 
remark, and indeed may well have been known in the neighbouring 
house of Malmesbury. In the same year, when the northern 
bishop appealed to Urban, this southern abbess of Wilton induced 
Clement to ask Lanfranc to procure the restitution of a plot of 
land she had lost ‘under’ '’ William I. Now the bishop of Durham 
was in 1088 in open rebellion, while the abbess, unable to make 
opposition, would hardly have applied for a letter of protection to 
Clement if she had not known that he possessed some sort of 
authority with the English government. Domesday Book men- 
tions two cases in which St. Mary’s, at Wilton, claimed land ;"' 
one piece was then in the hands of a tenant-in-chief of the king, the 
other had been taken away by the Conqueror’s brother, the bishop 
of Bayeux. 

The way in which Wibert flatters Lanfranc is interesting. It 
is not as the powerful reformer of the British hierarchy that 
Lanfranc is commended in these letters, but as the teacher of the 
trivium and quadrivium, the refuter of Berengar’s errors. These 
features of an earlier time still constituted Lanfrane’s European 
fame in the eyes of an Italian. It is only an empty phrase 
when Wibert assures Lanfranc that he ascended the papal throne 
unwillingly ; but in the request not to despise his cause on account 
of his personal sins something more, possibly a real characteristic 
of the man, betrays itself. The humble entreaties and the 
phrases of adulation indicate the writer’s consciousness of weak- 
ness. Even the unformed style deviates widely from that which 
marks the pompous majesty of Roman pontiffs. Does this also 
testify to the irregularity of Wibert’s position? It might, indeed, 
be adduced as an argument against the genuineness of the docu- 
ments ; but for what purpose could they have beeninvented? Ifa 
schoolmaster had composed them as a sample of correct letter- 
writing, their style would have been a great deal more artificial. 

The letter standing first in the manuscript is the beginning of 

® Mon. Germ., SS. xiii. 136 
The ensuing sentence leaves no doubt hat the Conqueror had at least 


sanctioned, if not committed, this robbery. 
't Vol. i. 68a, 1, 2. 
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Wibert’s correspondence with Lanfranc. For this reason, and 
because his accession to the apostolic see is mentioned, it seems to 
have been written shortly after 1084 ; still a year at least must have 
elapsed before the pope could call it a negligence not to have 
visited him. The third letter was written when Wibert had heard 
of the Conqueror’s death and before he could know of Lanfranc’s. 

The three letters were copied a generation or two after their 
composition, and are found in a manuscript at Trinity College, 
Cambridge (B 16. 44, p. 405 sq.), which, by the kind permission of 
the Master and Fellows, was copied for me by Mr. A. Rogers. I owe 
the reference to Dr. M. R. James’s excellent catalogue." 


. 


F. LizpeRMANN. 
I. Clement III invites Lanfranc, archbishop of Canterbury, to Rome, 
and asks his help in the church’s troubles [c. 1085-6}. 

Clemens episcopus seruus seruorum Dei Lanfranco Cantuariensi '* 
archiepiscopo salutem et apostolicam benedictionem. Fraternitati tug 
litteras dilectionis dirigimus, quia, fame et bone opinionis tug fragrantiam 
sepius odorantes, te proximum Deo moribus et scientia estimamus. Bene 
ergo certum tene, quia te in uisceribus nostris diligimus, amplectimur et 
magis magisque de die in diem tui presentiam exoptamus, cum quia tibi 
ac saluti tue bonus,'* tum etiam quia eeclesie Dei uniuerse cum hactenus 
maxime in hoc tempore necessarius. Quid igitur apertis ac uigilantibus 
oculis de nostra admiratione referemus? Fraternitatem tuam puta 
mirari oportet, te autem negligentiam tuam emendare non dedecet. 
Debuit enim sanctitas et prouidentia tue gubernationis'* ecclesie Dei, tot 
uentorum tunsionibus agitate, tot aquarum inundationibus presse, tot 
ruinis et quassationibus lese, uel inter ipsas procellas maris subuenisse, 
adiutorio Eius freta qui ait: ‘Et porte inferi non preualebunt aduersus 
eam.’'® Uisita ergo, frater, et adiuuamatrem tuam ; respice Petrum ; uide 
petram, supra quam fundauit Deus ecclesiam suam! Non nos propter 
peccata nostra despicias, non ad merita nostra intentionem retorqueas! 
Propius enim meruimus ruinam quam cathedram, quam, teste Deo, 
inuiti suscepimus, multisque modis uitare uoluimus. Ad quod tandem 
fraternitatem tuam dilectionis nostre presentibus litteris commonemus, 
ad quod cum intimo mentis et amoris affectu inuitamus; habito pre 
oculis amore et timore Dei, expergiscere, simulque quo potes errorem ac 
superbiam, que contra sanctam Romanam ecclesiam pullulauit, euellere 
contende, omnesque coepiscopos fratres nostros ex nostra parte saluta, et 
ad honorem et utilitatem sancte Romune ecclesig studio sanctitatis 
fraterne hortare. 

Il. Clement III invites Lanfranc, archbishop of Canterbury, to Rome. 
He is to send Peter’s pence and induce the king and bishops to 
help the church [e. 1086-9}. 

Clemens episcopus seruus seruorum Dei Lanfranco Cantuarberiensi '* 
archiepiscopo sicut karissimo confratri salutem et apostolicam benedic- 

'? The Western Manuscripts in Trin. Coll., Cambr., i. (1900.) 

'S Inter r et 7 superser. ber—-i.e. more Franco-Gallico Cantuarber. ; cf. ii. 


" Desunt verba al., fort. adventus foret. ‘* Em. tua gubernationi. 
‘© Matth. xvi. 18. " Sic; cf. n. 13. 
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tionem. Nouerit caritas tua, carissime frater, quia desiderio desideramus 
te uidere, ore ad os tecum loqui ac pre manibus te habere. Ad cuius 
efficaciam uoti exterior licet homo non ualeat, interior tamen moliatur et 
impleat, meditetur ac quasi te presentem conspiciat. Condelectamur 
enim in dilectione fraternitatis tue et quasi quoddam fundamentum spei 
ad utilitatem fidei Christiane et ad religionis antique uelut lapidem tam 
uiuum'*® ac tot modis expolitum te cernimus, et ad honorem ecclesi¢ 
sancti Petri maximum te futurum cooperatorem nostrum per Dei 
misericordiam expectamus. Unde uolumus et fraterne premonemus, ut 
cum rege Anglico de honore sancti Petri et debita reuerentia ac de 
pecunia regni sui multum agas ac consulas et confratres tuos ad idipsum 
commoneas et moueas. Inter omnia tamen precipue ac maxima caritate 
te rogamus, ut limina apostolorum et confratrem, tuam sine modo 
presentiam desiderantem, uisites, ut indices ipsos apud sammum Iudicem 
imploratores adquiras ac desiderium confratris quasi fraterne compatiens 
adimpleas. 


Ill. Clement III to Lanfranc, archbishop of Canterbury, commending 
him as a philosopher and a theologian, invites him to Rome, and 
asks for Peter’s pence. He is to suggest to William II to restore 
to Wilton some land which the nunnery had lost under William I 
[1088 in.-1089 med.] 

Clemens episcopus seruus seruorum Dei Lanfranco Cantuariensi 
archiepiscopo confratri in Christo karissimo, uiro in omni doctrina 
eruditissimo, salutem et apostolicam benedictionem. Benedictus sit 
Deus omnipotens et benedictum nomen maiestatis Eius in secula, qui, 
sicuti triuii ac quadruuii, iam prorsus neglecto discipline studio, in 
desuetudinem traditorum atque in profundam obscuritatem lapsorum 
rimatorem uerumque illuminatorem ad edocendas Latinorum mentes '” 
constituit, sic etiam magistrum atque doctorem sollertissimum noui 
ac ueteris Testamenti sua inestimabili prouidentia ordinauit teque 
munus incomparabile, stellam splendidissimam Europe attribuit. Cuius 
splendore innumerabilis multitudo illuminata est et cotidie illuminatur, 
uitam et mores a doctrina non discrepantes contemplando. Ideoque, 
frater karissime, ex debita dilectione litteras nostras ad te transmisimus, 
ut, qui columna a Deo in ecclesia sua firmissima stabilitus es, limina 
apostolorum non tederet uisitare matrique tue multis procellis cireum- 
percusse remigii tui suffragium prestare. Quandoquidem omnipotens 
Maiestas te constantissimum atque inuictissimum obicem a fide exorbi- 
tantibus opposuerat, ne deuia sequentes et docentes errorem suum ad 
quod desiderauerint possent perducere. Sed qua occasione remanserit, 
hoe ignoramus. Adhuc tamen, quia necessitas urget, tue prudentie ac 
dilectioni mandamus et rogamus, quatinus matrem tuam in ruina, 
circumquaque latrantibus®® canibus morsibus diuellentibus, positam 
uisites eique solatium ac leuamen sumministres. Ad quid enim columna, 
nisi ut onus sufferas ? Quomodo stabit domus, si columne subterfugerint ? 
Accede igitur, frater, accede et matri postulanti filiale suffragium ne 
deneges. Turpe quippe est filium a matre nutritum et delicate 
educatum, si necessitate compulsa appetierit, non redibitionem dilectionis 


8 1 Petr. ii. 4. ' te suppl. *© latranibus cod. 
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impendere. Quid plura? Uir prudens es, matri ac tibi consule, nec 
nostre dilectionis immemor. Tue preterea caritati mandamus, quatinus 
inclito principi uestro suggeratis, ut pro amore Dei et beatorum apo- 
stolorum Petri et Pauli terram, quam cenobium sancte Mariae Wilto- 
nensis ecclesig tempore patris sui amisit, ei restituat, quod et anime 
patris eius multum proficiet; et regnum eius, Deo sibi propitio, pro- 
sperabitur et solidabitur. Insuper etiam de oblatione a uestris predeces- 
soribus ordinata mentionem uobis facimus et quod ex solito non miseritis 
in mirum ducimus. Ut igitur amplius oblationis allegatio non differa- 
tur, tue caritati ac prudentie committatur. 


THE LAWS OF BRETEUIL. 
Part IV. BurGuat Cononisation (continued). 


Borough Colonies without the Low Amercement.—The low amerce- 
ment does not by any means always accompany the baronial 
grant, which creates or confirms the creation of a private borough. 
It is absent from the charters of Northumberland and Durham, 
absent also from the fine Staffordshire group, which is remarkably 
interesting in the history of borough colonisation. Some account 
of this group will be in place here as leading up to a discussion of 
the normal size of the burgage. 

The Ferrers family did for Staffordshire what Ralph de Blunde- 
ville or his predecessors did in the Chester lands. Tutbury, which 
appears in Domesday as Henry de Ferrers’s borough—in burgo circa 
castellum sunt xlii homines de mercato suo tantum viventes '—may be 
of his making, or perhaps Hugh of Avranches, the earl of Chester, 
may have founded it.2 How Agardsley was converted into New- 
borough and how Uttoxeter was made a borough may be known in 
some detail from their borough charters. The words of an Eliza- 
bethan surveyor * show that he appreciated several of the points that 
are of interest in tracing out the origin of the seignorial boroughs. 
After noticing that the burgage rents are all the same, ‘ he that for 
his yard or oxgang hath but half the content of his land payeth 
the whole rent, and he that hath double as much payeth no more 
but the whole rent,’ he proceeds— 


And when the lords had made these provisions for hospitality (agri- 
cultural services), that the greatest burden of their ordinary household 
should be without charge or trouble, and had directed themselves to be 
served by these poor villains in time of peace of all things necessary, for 
their provisions and furnitures of themselves and families at home, 
then began they to devise to increase their possessions with people to 
defend themselves in their country in time of war. And to make the 
honour more populous and stately, erected three boroughs within 6. 


' D.B. i. 248 6, col. 1. 2 Orderic. Vit., ed. Le Prevost, ii. 222. 
* Stebbing Shaw, Staffordshire, i. 44. 
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miles of the castle, one at Tutbury, one at Agardsley, called New- 
burgh, and another at Uttoxeter, and granted to the burgesses and 
inhabitants of every of them such certain parcels of land to build upon as 
in their several grants may appear. And to make men the more 
desirous to plant their habitations in these places they procured them 
markets and fairs within the said boroughs and granted to the burgesses 
divers liberties of common, pastures, pannage, and estovers in their 
forest of Needwood, and also that they should be free of all toll, tronage, 
pickage, poundage, and other exactions within all their possessions, and 
granted to Tutbury 182 burgages, to Newburgh 101 burgages, to 
Uttoxeter 127 burgages, which were all inhabited, as it should seem, with 
handicraftsmen ; they could not otherwise live; for we find by records 
and by the accounts from time to time that all lands within the said 
manors were granted to divers persons, either by charter or else to the 
customary tenants, so as there were none reserved to the burgesses to 
maintain their living, but only to some handicraftsmen and merchants, 
no husbandmen, nor graziers, but trusted only to their trades of mer- 
chandising and other handicrafts. 

Such was the wisdom and policy of our ancestors to divorce the 
merchants and handicraftsmen from the husbands and tithemen (sic) that 
none of them should savour of the other’s gain, and by this means the 
good towns were well built . . . which now are decayed.‘ 

The earliest Uttoxeter charter is of 1251, and is given only in 
translation.’ William de Ferrars grants that the burgesses may 
hold their borough and burgages, as formerly assessed, as free 
burgesses, each paying 12d. a year for all service. The burgesses 
may take chapmen and other freemen, whom they will, into their 
borough, enfeoffing them and granting them burgages, saving 
always the lord’s service (of 12d.). If a burgage is burnt down, or 
stands empty for a year, the whole community of the burgesses of 
the said town’s street® may take it into their hands to make the best 
profit thereof, without any claim from him who first held the 
burgage, and they must answer to the lord for its farm. This 
charter seems to have been somewhat abridged, for another 
record’ notes that the burgesses of Uttoxeter, Newborough, and 
Tutbury pay no heriots, nor frithsilver, nor rent-hens, nor other 
duty, but after the death of their ancestors the king shall have 
their chief weapon in lieu of heriot, and they shall pay a franchise 
penny. 

The Agardsley (Newborough) charter of Robert de Ferrers 
(1263) has likewise been published only in translation. The 
following text is taken from an inspeximus on the Patent Roll, 51 
Edward ITI, p. 1, m. 15. 


‘ On the decay of boroughs in Tudor times see the long list in the statute of 35 
Hen. VIII. 

5 Mosley’s Tutbury, p. 384; Mosley’s Hist. of Ashbourne, p. 301. 

® « Vieus :’ a curious phrase hovering between the concrete and the abstract com- 
munity. The organ of the whole community would no doubt act. 

7 Mosley’s Tutbury, p. 367. 
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Inspeximus litteras patentes Roberti de Ferreres quondam comitis 
Derbeye factas in hee verba. 

Omnibus Christi fidelibus hoe presens scriptum visuris vel audituris 
Robertus de Ferreres comes Derbeye salutem in domino sempiternam. 

1. Noverit universitas vestra me dedisse et concessisse et hac presenti 
carta confirmasse omnibus qui burgagia in libero burgo meo de 
Adgaresleg capere voluerint quod habeant in quolibet burgagio tres 
acras terre, scilicet duas acras arabiles et unam in burgo ad inedi- 
ficandum. 

2. Preterea concessi eisdem quod habeant omnes porcos suos in 
burgagiis suis nutritos de pannagio annuatim quietos in toto foresto meo 
pretertin haias meas nunc clausast. 

8. Et preterea concessi eisdem quod habeant de dono meo quolibet 
anno unum damum in foresta mea de Nedewod ad nundinas suas 
celebrandas. 

4. Concessi eciam eisdem in quolibet die nundinarum suarum unam 
pipam vini dictis nundinis celebrandis per spacium septem annorum 
proximo sequencium. 

5. Et insuper concessi eisdem quod nec ego nec heredum meorum 
aliquis sive successorum meorum-nullam capcionem contra voluntatem 
suam in nundinis sive in foro de eisdem faciemus nisi plene pacaverimus 
infra xv dies subsequentes. 

6. Et eciam concessi eisdem quod liberi et quieti sint de omnimodis 
tallagiis et passagiis [et] tolnetis per totam terram meam imperpetuum nisi 
tanto modo quo * dominus Rex omnes burgos suos plenarie talliavit. 

7. Et quod habeant housebote et haybote de omnibus lignis et per 
visum forestariorum meorum. 

8. Preterea concessi eisdem quod habeant communem pasturam in 
toto foresto meo cum averiistexceptis haias meas tunc clausast et dabunt 
pro quolibet tbhouot j d. et pro qualibet vacca j Gd. et pro quolibet equo 
salvagio j d. annuatim scilicet ad festum 8. Michaelis. 

9. Preterea concessi eisdem quod habeant unam largam viam con- 
tinentem quatuor perticas in latitudine que ducit de Brouil usque 
tenementum Radulfi carectarii de tenemento predicti Radulfi usque 
Swereburn, de Swereburn usque le Stonysich, de le Stonysich usque ad 
capellam versus Tuttebury. 

10. Concessi eciam eisdem tres alias vias profitabiles ad burgum de 
Adgaresleg. 

11. Preterea concessi quis illorum vult® habere furnum ad proprium 
panem faciendum set nihil ad vendendum. 

12. Preterea concessi eisdem molere ubicumque voluerint sine 
impedimento vel aliqua contradictione. 

13. Habendo et tenendo de me et heredibus meis sibi et heredibus 
suis vel assignatis suis libere et quiete bene et in pace exceptis viris 
religiosis et iudeis cum omnibus libertatibus liberisque comunis et 
asiamentis ad predicta burgagia pertinentibus. 

14. Reddendo inde annuatim michi et heredibus meis isi et heredes 
sui vel sui assignati pro quolibet burgagio octodecim denarios ad duos 


* Sic for‘ tantummodo quando.’ ° Sic for ‘ quod aliquis illorum possit,’ or the like. 
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anni terminos scilicet ad festum §S. Michaelis ixd. et ad festum 
annunciacionis beate Marie ix d. 

15. Et siita contingat aliquod burgagium vacuum vel vastum esse 
ultra unum annum et unum diem, tune alii burgenses de firma dicti 
burgagii tanquam de aliis respondent pro omni servicio, seculari exaccione, 
et demanda ad liberum burgagium pertinente. 

16. Salvis michi et heredibus meis de dictis burgensibus terciis 
misericordiis de assisis panis et cervisie factis et sanguine et hutesio in dicto 
burgo levato; soluantur michi annuatim ad duos anni terminos scilicet 
ad proximam curiam post festum S. Michaelis et ad proximam post pascha. 
Et ego vero Robertus de Ferrers {warranty clause}. Et iterum concessi 
eisdem quod habeant omnes sisis’!” quas burgenses Stafford’ habent.'! 


The list of baronial borough charters which offer the low 
burgage rent and pass over the amercement question is a long one ; 
for instance, we may name East and West Looe (rent 6d.), Truro 
(? 6d.),Wells, New Sarum, Burton-on-Trent, Walsall, Wigan, Ulver- 
stone, Morpeth (1s. 4d.), Whitby, Scarborough, Bury (2 farthings). 

It will be noticed that these private boroughs created by seignorial 
charter are commonest in the less civilised portions of England ; in 
the eastern counties we have had only the monastic Bury and 
Dunstable to cite, in the south-eastern counties none. But until 
more has been done in working out the early history of some of the 
obscurer examples a tentative collection can alone be offered. Nor 
can the collection ever be complete, owing to the loss of borough 
charters that must have taken place. Often it is the castle alone 
that will indicate the possible existence of an early borough. 
Chepstow and Usk, for example, two castles of Fitzosbern’s building, 
ought to be numbered in all likelihood among our examples, 
possibly also Clifford’s Castle, Wigmore, Kwyas ; yet little or nothing 
is known of their burghal history, and the same is true of a number 
of border and Welsh boroughs. A goodly list of places of this kind 
may be found in Mr. Tait’s Domesday map in the ‘ Historical Atlas 
of Modern Europe.’ 

Nature of the Colonising Process.—When William I- directed 
Fitzosbern to build castles (castella per loca firmari praecepit '*) he 
sanctioned borough-making on a large scale, and only in a few 
cases is the royal confirmation spoken of. The makers of boroughs 
who are not themselves tenants-in-chief get the consent of their 
overlord, but the king was a lord whose consent was not likely to 
be refused, and within their earidoms the earls of Hereford, 
Shrewsbury, and Chester had regalian rights that made royal 
consent unnecessary. As the ‘ Leges Willelmi’ say, castles and 
boroughs and cities were founded and built to be places for buying 
and selling under control, and as Charles the Great chose the most 

” Sic for ‘ assisas.’ 


'' Sealing clause and witnesses, dated Friday, 30 March 1263. 
'2 Florence of Worcester, a. 1067. 
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promising villages to raise them to boroughs when he sought to 

spread civilisation in Germany,’ so Fitzosbern and Roger Mont- 

gomery and Hugh Lupus, at the Conqueror’s desire, civilised the 
border. 

Size of the Burgage.—The process by which the Norman lords 
adapted an English borough, even an existing English village, to 
the purposes of themselves and their followers seems at first sight 
to present a number of difficulties. What will be the position of 
the existing burgesses or villagers ? Powerful as the Norman lord 
might be, was there no risk of grave disturbance in such towns as 
Hereford and Shrewsbury if the rights of the old burgesses were 
gravely injured by the intrusion of a new group of settlers? We 
may take first the extreme case in which French suburbs are 
fitted on to English county towns on the border. Here we see 
Fitzosbern and Roger Montgomery arranging the settlement of 
their Norman followers upon an area which should not only house 
the garrison, but increase the strength of the town as a fortified 
place. The original borough nucleus was already full ; the vacant 
or fortified tenements could not house all their men. The lord, no 
doubt, wished to secure the support of the existing population 
against the Welsh incursions, and would not dare to alienate the 
burgesses by taking from them what they had been wont to enjoy. 
He would hesitate to disintegrate the borough as an agrarian unit by 
intruding the new-comers in large numbers upon the borough fields. 
The difficulty shrinks considerably if we can show that the new bur- 
gage holding is a small one, compared with the normal agricultural 
holding very small, and that what is taken from the borough to 
make new burgages is land which has not been of value, or only of 
slight value, to the original stock of burgesses. The first point 
submits itself easily to proof when the measures offered in the 
seignorial charters are compared. 

Eneatanp.—Bideford. A messuage with six acres of land. 
Stratford-on-Avon. Burgage 34 perches wide by 12 perches long. 
Leeds. With every toft a half-acre to cultivate. 

Ruyton. A plot of burgage with 3 acres in the fields. 

New Sarum. Burgage 7 perches long by 3 perches wide. 

Preston. 12 feet of frontage. 

Altrincham. Burgage 2 perches wide by 5 perches long, with 1 

acre in the fields. 

Frodsham. A burgage right with 1 acre in the fields. 

Knutsford. 24 selions in each burgage. 

Salford. 1 acre to the burgage. 

Stockport. 1 perch to the manse, 1 acre in the field. 

Leek. 4 acre to the manse, 1 acre in the fields. 

Burton-on-Trent. Burgage 4 perches wide, 24 perches long. 

's Cf. G. L. von Maurer, Stddteverfassung, i. 34. 
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Morpeth. 4 rood and a toft. 

Agardsley (Newborough). 1 acre in the borough to build on, 2 
acres of arable. 

Wigan. 5 roods to the burgage. 

Looe. } acre. 

Chesterfield 

Congleton 

Dunstable + ? 1 acre." 

Llandovery 

Penrhyn 

Beverley.—100 feet of land.” 

Scortanp.—The Four Boroughs. 1 perch. 

Ayr. A toft and 6 acres of land. 

Abernethy. A burgh rood. 

Inverness. A burgh rood or perticate, and 1 acre of arable in 
divided riggs. 

Biggar. 5 to 8 acres. 

Hawick. 1 perticate (in many cases). 

Kelso. 1 rood. 

Newburgh. 1 virgate or perticate. 

[RELAND.— Drogheda. 50 feet of frontage and 3 acres in the fields. 
Rathmore. 7 acres and a frontage, or 4 acre and a frontage.'® 
Kells in Meath. Burgage and 3 acres in the fields. 

Rathcole. 4 acres in the messuage, meadow and arable land. 
Inistioge. 20 feet of land and 8 acres. 
Kells in Kilkenny) 
Kilkenny Loo feet of frontar 

20 feet of frontage. 
Rossbercon 


Carlow 


A collection of similar foreign examples could likewise be made.!” 
Such are the grants to new-comers, and this when mere villeins 
are holding their thirty acres ‘in the fields.’ The new burgess 
clearly is not conceived of as an agricultural colonist, for in that 
ease such a portion of land would not tempt him, though large 
meadow and pasture and forest rights be added in every case. 
Sometimes there is no mention of any holding in the fields at all ; 
what is appendant to the burgage is a garden, an orchard. 
'* The phrase is ‘ twelvepence for each acre.’ 
18 Beverley Town Documents, ed. Leach, p. 17. 
‘6 85 burgages with 7 acres of land, and 11 burgages with } acre. 
‘7 France.— Vernewil, 3 acres (‘ acre’) and a garden. 
Grenade, on the Garonne, 15 ‘ stadii’ by 5. 
Bois-commun-en-Gdtinois, a plot and 1 ‘arpent.’ 
Rheims, 1 ‘ pertica’ in the ‘ culture.’ 
Lorris-en-Gdtinois, house and 1 ‘ arpent.’ 
Germany.—Freiburg-im-Breisgau, 100 ft. long by 50-broad (and its imitator, 
Bern, with burgages 100 ft. long by 60 broad). 
Belike (Westphalia), 60 ‘ areas ’ with 13 acres of arable and wood each. 
Osterfeld (Westphalia), 28 ‘areas’ with 25 acres each. 


VOL. XVI.—NO. LXII. Z 
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Modern Examples.—Now these holdings are, many of them, just 
of the size that it was deemed wise to offer the English, Welsh, and 
Scotch who were to settle in Ireland and form boroughs in the 
reign of James I and Charles 1; the language of the seventeenth- 
century borough charters offers, indeed, a most useful gloss to 
explain what those of the twelfth century mean. There has been 
no change in men’s notions of the best way to settle a new country ; 
the process of borough-making is gone through in the old feudal 
fashion, There is no waiting till a village has grown to a town 
and has earned borough rank; a settlement of twenty people is 
called a borough, for the sake of the legal ideas that word carries 
with it. The patentee, for example, who made the borough of 
Enniskillen in the tenth year of James I was to provide twenty 
burgesses, chiefly artificers and handicraftsmen, who should ‘ make, 
erect, and construct a town and procure the same to be incor- 
porated.’ They were to lay the borough out in streets and squares 
‘as defence and decency should dictate,’ and provide church and 
churchyard, gaol, and market-place. The twenty burgages shall be 
houses of stone or framed of timber, after the English fashion, and 
at least five shall be built in each of the first four years of the 
patentee’s tenure. Each burgage is to contain a convenient 
quantity of land for the mansion house, courtyard, and garden of 
the said burgage ; and to each of ten burgages there shall belong 
two acres, and to each of the other ten one acre, in a space of 
thirty acres set apart as a burgage field. A common of thirty acres 
is also set apart for the use of the cattle of the inhabitants (burgesses, 
cottagers, and inferior inhabitants), every burgess and inhabitant 
paying yearly 4d. for common or pasture there. 

At Killybegs (Donegal) each burgage or borough house is to 
contain one acre of land within the town for the mansion house, 
and backside, and garden, according to the measure of twenty-one 
feet in each perch, and to each acre plot there is attached an acre 
in the burgess-field, with common in a space of thirty acres. The 
burgage tenements here number only twelve. At Londonderry 
the rent of the burgage tenement and burgage acre was 5s.; else- 
where it was proportioned at 10 per cent. of the patentee’s outlay. 
At St. Johnstown (Donegal) sixty acres are set aside for the site 
and circuit of the borough, in which there shall be thirteen burgages, 
six on one side of a street and seven on the other. Each shall 
measure twenty feet in front, and ninety-six feet to the rear. The 
six houses shall have five acres apiece in the borough field, the 
seven houses, four and a half acres apiece ; at a rent of 10s. and 
9s. respectively.'"* When the commissioners made their inquiry 
in 1835 some of these plots were still identifiable. 

The patentees who gave twenty feet of frontage, a long perch, 

'* Parliamentary Papers, 1836, vol. xxiv. passim. 
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chose the frontage that Geoffrey Fitzrobert, William Marshal’s 
steward, chose at the end of the twelfth century. The burgage 
acre in a borough field lies apparently in a compact plot. In 
measuring the space to be occupied by a borough of late planting, 
such as Hillsborough, Castle Martyr, Charleville, Port Arlington, 
Harristown, Middleton, Lanesborough, a hundred acres was deemed 
in each case a sufficient area for a borough. The hundred acres 
lie round a centre, the middle of the town, the market-place. The 
hundred acres were of the large Irish plantation measure. 

The foundation of some of the later Scottish burghs of barony 
could be cited as further examples—for instance, the earl of Glen- 
cairn’s foundation of Kilmaurs, 1527, and in the seventeenth cen- 
tury the earl of Balcarres’s burgh at Colinsburgh, and in 1791 Castle 
Douglas. A pretty example of thirteenth-century feeling on the 
question of what area would suffice for a borough comes from 
Dunstable, at the critical moment of its history, at the time when 
the burgesses are saying that they will rather go to hell than 
be beaten by the prior on the tallage question ; they treated with 
William Cantilupe to let them have ‘ 40 acres in the fields adjacent ’ 
whither they might transfer their tabernacula, live, and be quit of 
the prior’s tallage and toll. 

From the size of the burgage tenements alone it is made clear 
that the early granters of borough charters were bidding for a popu- 
lation that would not live by agriculture; they were offered an 
amount of land which agriculturally was of very small value. 
Without ignoring the fact that some agricultural land was needed 
by them we must see the first recipients of twelfth-century 
charters as groups of traders and artisans—as very small groups, 
no doubt. Ifa dozen burgesses with 100 acres could be deemed a 
satisfactory Irish borough in the seventeenth century we need not 
reject the evidence to the same effect that comes from the twelfth 
century. It was such a little group of negociatores who were to 
form the pre-eminently urban element. There is space in the 
medieval economy for a few dealers, though not for many; that 
there was urgent need for artisans is indicated by the Flemish 
settlements in Henry I’s reign. Trade does in the seignorial 
borough seem to form the pre-eminently urban element ; it is their 
occupation that makes the burgesses something other than villagers ; 
it is their occupation which is to be the making of the new centre of 
habitation and to pay back more than the lord has lost by his gift.'* 
Some of the burgesses we may think of as Norman craftsmen 


'* Compare the way in which Gebehard, bishop of Constance, 980-995, chose from 
his servi the best, and made them cooks, bakers, taverners, fullers, cobblers, gardeners, 
carpenters, masters of all the arts, and freed them from death-dues on their inheri- 
tances (Mon. Germ. hist., Script. x. 588). At Battle under Henry Il 115 burgage 
tenements were occupied by smiths, shoemakers, weavers, millers, goldsmiths, cooks 
carpenters, &c. Each of them with some exceptions paid a rent of sevenpence. At 


z2 
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coming from their lord’s bowrg in Normandy, when they learn that 
the privileges enjoyed at home will be theirs, with added indulgences, 
in the new country; some as the castle-builders and the castle 
garrison. Nor need we, as in seventeenth-century Ireland, fetch 
them all from over-sea. The lord of the castle welcomed all 
would-be settlers.” 

The groan of the English burgess as heard in Domesday is not 
a complaint that the original inhabitants are suffering an encroach- 
ment from new settlers in the loss of wastes and grazing grounds, 
nor in the loss of arable acres. The groan is heard if Englishmen’s 
houses have been destroyed, and if there are fewer burgesses rated 
to the borough’s geld than there were formerly. The multiplication 
of houses and the multiplication of geld-paying burgesses would 
prove in the end a source of satisfaction in the old borough, not the 
reverse. The bitter hatred of castles, of which we read so much, 
was probably not directed against the chartered borough’s castle, 
beyond whose porch no burgess might be brought. 

Similar questions arise in the case of the village that is raised to 
borough rank. The lord does not choose an uninhabited place for 
his castle and new borough, for villages have already gathered upon 
the most desirable spots. The site chosen, generally speaking, bears 
the name which belonged, we must suppose, to a village with a well- 
defined framework of arable fields, pastures, and waste. There are, 
however, cases in which it is fairly evident that the lord made his 
borough not out of or in, but in the immediate neighbourhood of, a 
village which retained for a time at least an independent existence. 
Where a river was bridgeable a borough and castle were sometimes 
planted opposite to the village on the other side of a river. At 
Stratford-on-Avon, Old Stratford may well have been the original 
‘old town.’ A portion of the borough is still so called. 
Stratford-on-Avon seems to have been cut out of Old Stratford, 
which, as a ‘ civil parish, surrounds the borough. So at Ruyton 
an ancient distinction between Old and New Ruyton has been 
almost lost sight of.2' The large civil parish of Ruyton Eleven 
Towns has obliterated the demarcation of the townships. New 
Ruyton, the antiquaries tell us, is strictly co-extensive with the 
borough. It has been, we may suppose, cut out of Old Ruyton. 
Bideford, again, shows some traces of having been taken out of the 
township of Northam, and Chipping Sodbury and Netherweare from 
an original Sodbury and Weare. 

In each case, however, very close inquiry would have to be made 
before any generalisation could be established. A glance at the 


Bury St. Edmunds in the time of the Conqueror there were 80 persons wanting 5, 
composed of bakers, brewers, tailors, washers, shoemakers, parminters, cooks, porters, 
and stewards, not then burgesses, but shortly to become such. See Morgan, Eng- 
land under the Normans, p. 152. 

2 Except Welshmen in Wales.  Salopian Shreds and Patches, vol. ix. 





1901 THE LAWS OF BRETEUIL 341 


modern divisions of the civil parishes seems to provide a list of 
some twenty-five boroughs that look as if they had been cut out of 
townships and provided with a very small territory, and likewise a 
list of some twenty-five which allow no ground for such a conclusion. 
Here again the process of transformation need not be conceived as 
a very painful one, if we recognise that the burghal colony itself is 
small, and makes but a small demand for arable acres. A house 
and plot of land are the essential part of the burgess’s holding; it 
need bear no relation to the original village hides. 

If on the one hand we have to get rid of the thought of hides 
and quarter-hides when we equip a seignorial burgage, and reduce 
our idea of what land is necessary to satisfy a burgess’s desires, 
on the other hand we must enlarge our idea of primitive borough 
building-plots. The thought of a medieval borough brings to mind 
narrow streets and crowded alleys packed close within the town 
wall, but such a picture does not belong to the time of burghal crea- 
tion. The borough begins with very few houses, each ‘ standing in 
its own grounds,’ along a wide street. Frail and poor as the building 
is, it covers a wide space, and within its ‘ bays ‘ cattle are penned. It 
is only as pressure begins that their frontages are reduced to less than 
sixteen feet and they begin to fall into closely serried ranks. The 
fixed size of frontage points to an element of physical formality 
in the early town as marked as its legal formality. It is 
well known that at the close of the thirteenth century some new 
towns were laid out as geometrically as a Buenos Ayres,” and the 
terms of the seignorial charters point to a like formalism at an 
earlier time. 

If it is possible for an earl to fit on a suburb to a county town, 
and put the suburban burgesses on a footing of equal privilege 
with the intra-mural burgesses (not all of whom were any longer 
tilling hides or shares of hides), it was easy for a baron to introduce 
a borough into the framework of a village, to give the new burgesses 
rights in what he calls his pastures, his moors, his forests, to plot 
for them a burgage field and yet leave the villeins undisturbed in 
their acres. Some of the new burgesses may well be drawn from 
the existing township, if the townsman has time and energy to take 
wood from the lord’s forest and build a tenement in the place where 
the lord wishes to see tenements built, and if he can pay the small 
annual rent which is to be in lieu of all services. 

In the old English borough we may see all the inhabitants 
as burgesses, but in the twelfth-century borough there are grades 
to arise among the inhabitants of boroughs. If the original vill be 
small and poor its few cottagers will easily be absorbed and pass 

* Turner’s Domestic Architecture, ii. 163. In the laying out of Hull and Win- 


chelsea it does not appear that the burgages were of one size. Mr. Inderwick has 
printed the Winchelsea survey, and the sizes are very various. 
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into dependence on the group of flourishing burgesses ; the villagers 
will be found among the inhabitants of the borough who fail to pay 
scot and lot, who fail to buy gild membership, poor men tilling 
the acres of others, and missing burgessship though they breathe 
the borough air, which is supposed to make men free. If the 
borough is destined to grow, as the agricultural area of the 
borough shrinks, so the need for it shrinks. Pastures and wastes 
are not required by a town of shopkeepers and artisans, and thus 
there appears the borough of a hundred acres to contrast with the 
borough of some thousands of acres. 

Jurisdiction.—The borough, small or large in area, is cut out of 
the hundred in which its acres have lain, and is itself often called a 
hundred, and its court a hundred court. Where this happens we 
may perhaps see the lord of the borough as lord also of the 
hundred from which it was dissevered. The ancient history of the 
borough has directed that the justice of the borough court is the 
justice of the hundred court, with such exceptions as the lord 
may decree. If his burgesses belong to a stock accustomed to a 
law which is not that of the locality in which they are placed, 
the charter creating the borough is likely to be a long one, a 
custumal, in which the differences between the received law and 
the local law will be specially set down. The charter will be in 
the main a supplement to the law of the hundred. Certain 
features of the ‘ received’ law will obtain a marked popularity as 
being specially adapted to existing circumstances or as offering 
conditions that favour impartially the interest of lord and burgess.” 
The popularity of the laws of Breteuil was, we may suppose, due to 
some reason of this kind. Perhaps the first occasion for writing 
down the borough laws is the request to pass them on to a neigh- 
bouring borough, as seems to have happened at Hereford. In the 
more elaborate later custumals an element of later borough-made 
law will enter, which will mark the distance the borough is 
travelling away from the law of the hundred court—such a 
paragraph, for instance, as the Preston clause ordering the 
expenses of a burgess, incurred in town business by the common 
counsel of the neighbours, to be paid to him. 


But borough history does not begin with the private 
boroughs. Certain features in the charters here discussed take 
their origin in an obscure antiquity. It is possible to lay too much 
stress on the contractual nature of these late foundation charters, 
and to overlook that something formal and technical, yet 
essential and elemental, which lies behind every one of them, 
that something which is the residue that alone remains if we 
take away every point in which one borough charter may differ 


23 Cf. Luchaire, Communes, pp. 125-135, and G. L. von Maurer, i. 135, 
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from another. This something is the idea involved in the term 
‘burh’ and its derivatives. The lord in creating among his 
tenants, for reasons of policy, a special caste, the burgess caste, 
was doing what the state had long been doing. The ‘ burh’ 
had in the twelfth century ceased to be a phenomenon whose 
origin must be scientifically explainable. The act of the lord 
of the twelfth century who creates by charter a compact and 
complete entity which is called burgus or liber burgus is purely 
imitative. It is a legal act; the words burgus, burgagium, 
burgensis, are already technical terms for legal conceptions which 
have a certain definiteness. The lord is granting liberties which had 
been distinctive of the burghal character long before the private- 
borough-maker began his work. The inquirer into the origin of 
these legal conceptions must go far behind the charters here col- 
lected in search of his solution of the problem. But it is clear that 
the Norman lord’s new borough was divided by no sharp line from 
the old English borough, sprang from the same roots, and should 
play its part in throwing light on the borough of a remoter age. 
They show forth the original element inherent in the phrase 
liber burgus, the element of an original freedom, not of a release from 
servitude. The caste of free burgesses is already in existence, and 
new groups of men are admitted to share the privileges of that caste. 
Here lies the point of union between the public and private borough. 

The legal conceptions which came to Germans, French, and 
English when ‘ fastness ’ and ‘ cheaping’ had evolved a ‘ burhgri3’ 
lie behind the liber burgus in both cases, and produce a like set 
of libertates and immunitates. The burgess of the old English 
county town and the burgess of a lord’s ‘Newborough’ are alike 
enabled by the law to hold borough land as their very own, as their 
chattel, to pay a burgage rent which allows them to take building- 
land at agricultural prices, a rent which may not be raised by 
reason of a tenant’s improvements. And besides the considerations 
that encourage building and settlement there are the trading 
privileges which invite men to make use of the borough market. 
The burgess is to enjoy his chattels under a protection which 
other tenants do not enjoy, and his trade dealings are to have 
a protection which trade dealings in the open country do not 
enjoy. Every power of sweeping forfeiture that the lord exer- 
cises over his other tenants is a danger to himself, lest it forbid 
would-be burgesses to come to him and to his market. There 
are differences of liberty certainly between the burgess of the 
free, the mixed, or the seignorial borough, and in the latter case 
personal liberty is not incompatible with a large degree of de- 
pendence. On burgesses of both types burdensome duties may 
remain,™ but none are heavy enough to rob the burgess of his 


** In the seignorial boroughs multure and furnage need not be regarded as, in 
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liberty in relation to his tenement, or of that personal liberty which 
has been defined with legal formality in his borough charter. The 
lord may call the borough court his court and its president his 
reeve; but it is an essential part of the legal idea of the free 
borough that its court is a court of burgesses and its judgments 
the judgments of burgesses. The lord may charge a misericordia 
on every plea entered, certainly from the loser of every plea; but 
the justice is not of his doing. It is the doing of the burgess peers. 

A burgess class once recognised by the law, it is easy to see how 
certain thoughts which even in primitive times we may call 
political gather round this nucleus. Seeking for traces of political 
self-consciousness among the humbler ranks, it is in the borough 
charters that we find them soonest. Although in the early borough 
charters we find no word of any constitution, yet that a group of 
freemen should be capable of coming to terms with a lord, that a 
lord should treat with them as a group, that free burgherhood 
should have become something to conjure with, introduces at once 
the thought of seignorial versus borough politics. The lord has 
offered as a bait a liberty which men are seeking; the men who 
care to accept the grant, who accept it with every security legal 
forms can give, will strive to defend it from all encroachments. 
If there is any struggle the lord and the borough must become 
natural enemies. The compulsion laid on the burgess by the 
lord when he requires that the burgess must build, and must 
have a burgage of such and such a frontage, is two-sided; it 
secures for the lord settled colonists, and a market, but the 
stipulation likewise guards the burgess from the intrusion 
into his borough of an unfree element which would weaken the 
position of the borough as a free political entity. The villein, 
freed from his former lord’s claim by residence of a year and day 
in the borough, becomes subject to the burgess’s duties, and is the 
burgess of the lord of that borough just as the other burgesses are. 

In one respect the seignorial boroughs had their share in 
reshaping the older conception of the borough. In the old burh 
we find no element of community of tenure. Tenure in the old 
English boroughs, as Professor Maitland has pointed out, was 
' curiously heterogeneous, and it was not from them that the term 
‘burgage tenure’ could come. But in the seignorial borough 
tenure was essentially uniform, for to the burgesses of a single 
lord omnes aree censuales unius sunt iuris. From the borough in 
which there was a real unity of tenure the term ‘ burgage tenure’ 
might easily spread to those other boroughs where already in the 


their origin, burdens, but rather as small charges for a service rendered, without 
which service the freeman might be very helpless in a new country. This comes out 
very clearly in the history of the French occupation of Canada under a law still 
highly feudalised. 
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king’s gafol there was a low payment made by each house which 
could not easily be differentiated from a rent. 

The boroughs of the Breteuil pattern are an expression of one 
aspect of feudalism, and are developed chiefly when feudalism of 
a highly artificial kind is thrust upon a civilisation too immature 
to develope the quasi-feudalism which other parts of the country 
had attained by more natural means. Yet the necessity for the 
inclusion of such a burghal system as this in the scheme to 
feudalise the Welsh marches and Ireland is symptomatic of the 
weakness of feudalism. This burghal feudalism is a flimsy, machine- 
made fabric, and the strength of the growing borough may soon 
burst it asunder. Not always, however, for the overshadowing 
castle has power to check the borough growth, and it is possible 
enough that our ‘free’ borough will become a pocket borough. 
The literature of ‘contested elections’ that gathered in the 
days of the Reform Bill, with its curious stories of the meaning of 
burgage tenure as understood by our grandfathers, reveals the 
seamy side of that fine fabric of local self-government in the making 
of which the Anglo-Saxon detects one of the evidences of his 
superiority. But if we teach that the only genuine liber burgus 
is grown on English soil, shall we forget ‘ the little mock republics 
of deluded freemen’ (for so a Scotchman of a time bygone calls 
the Scottish pocket boroughs) that flourished with us like a weed ; 


forget likewise that some of our nurseries of freedom were given at 
their first planting, as the soil most proper to their growth, the 
libertates et libere consuetudines de Bretoil ? * Mary Bareson. 


A LETTER FROM OLIVER CROMWELL TO HIS SON HENRY. 


Tue following letter, the original of which has lately been purchased 
by the British Museum, deals with much the same subject as letters 
cevii. and ceviii. in Carlyle’s ‘ Cromwell.’ It is in the Protector’s own 
handwriting, with notes by another hand. Henry Cromwell went 
to Ireland in July 1655 as commander-in-chief of the army, with 
the rank of major-general, and as a member of the Irish council. 
Fleetwood, the lord deputy, left Ireland in the following September, 
and Henry was for the next two years acting governor. Through- 


2% Addenda et Corrigenda.—In illustration of the Preston rule (§ 12) concerning 
‘earnest’ (xv. 504, ante) compare the passage in the Assize of Jerusalem (court of 
burgesses), c. 27. 

On the essoign of the wife’s childbed (ante, xv. 512) see ‘ Dial. de Scace.’ m. iv. 
(Select Charters p. 219). 

On p. 103, 1. 9 from foot, delete ‘and his ancestor Maurice.’ On the foundation of 
Kidwelly see Freeman’s William Rufus, ii. 102. 

On p. 108, |. 11 from foot, for ‘ Westmorland’ read ‘ Cumberland.’ 
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out he had to struggle with much opposition from a party amongst 
the officers, generally termed Anabaptists, whose leader was Colonel 
Hewson. The aim of the opposition was to thwart Henry 
Cromwell’s policy and to put an end to his power by procuring 
Fleetwood’s return to Ireland and his resumption of his post. 
The aim of Henry Cromwell’s supporters was to get him made 
lord deputy in place of Fleetwood. The early stages of the 
struggle are fully narrated in Thurloe’s ‘ Correspondence’ (iv. 197, 
227, 327, 348, 421, 483, 505). In the two letters of Cromwell to 
his son printed by Carlyle the Protector advises Henry as to his 
conduct towards the opposition, bidding him to trust to time and 
patience, not to be too suspicious, and not to seek to be too hard 
for men who contested with him. It is evident that Cromwell 
justly thought his son too apt to take offence and too eager to 
punish opposition. Henry suspected that his opponents in 
Ireland were backed by Fleetwood’s influence in England, and the 
first part of Cromwell’s letter is an answer to this suspicion. In 
the latter half Cromwell criticises his son’s treatment of an 
officer whom Henry regarded as a dangerous opponent, and had 
succeeded in expelling from the army on a rather doubtful 
charge. 

Alexander Brayfield, the officer referred to, was an officer in 
Colonel John Hewson’s regiment of foot. His name does not 
appear in the list of the captains of that regiment during 1645 and 
1646, printed in Sprigge’s ‘ Anglia Rediviva,’ but he was a captain in 
1647.’ In 1647 he was one of the two elected representatives of 
the regiment in the general council of the army, a fact that proves 
he was a man of advanced political opinions and of some influence 
with his brother officers. In 1649 Hewson’s regiment accompanied 
Cromwell to Ireland, and Brayfield went with it, but was probably 
transferred to some other on his promotion. In 1655 he was a 
lieutenant-colonel and in great favour with Lord Deputy Fleetwood. 
The latter wrote to the Protector on 20 June, saying, ‘ Lieutenant- 
Colonel Brayfield, who is a singular deserving person and a faithful 
servant unto your highness, I intend to dispose of to Galway and 
Athlone, where he now is, it being a place more apt for business, 
where the authority ot this nation must sometimes reside.’ * 
Fleetwood, in short, meant to make Brayfield governor of Galway 
and Athlone, and this although he had been suspected in the 
previous January of complicity with Ludlow in circulating pamphlets 
against the Protector.‘ Brayfield was cashiered by a court-martial 
about the beginning of September 1657. The charge against him 


' Rushworth, vi. 471 ; Remonstrance of Col. Hewson’s Regiment, 4 Nov. 1647, 
Thomason Tracts, E. 413, 7. 

* Clarke Papers, i. 437. 3’ Thurloe, iii. 567. 

* Ludlow, Memoirs, i. 407, ed. 1894. 
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is nowhere exactly stated. Henry Cromwell, in a letter dated 9 Sept., 
gives the following account of his offences :— 


The man was allwayes taken notice of as a busie and turbulent person, 
kept correspondence with all others of the like temper; a promoter of 
seditious papers, and who laboured to revive and justifie that letter of 
Colonell Hewson’s etc, which I had publiquely declared against, allwayes 
takeing too great a liberty in censureing the government and governors 
of these nations. This gentleman, amongst other of his excursions this 
way, compares in his frequent and familiar discourses the present times 
to those of David and Absalom ; insinuates that H. H. liked well the 
letter, which I discountenanced, and consequently, that I (as Absalom), 
being otherwise affected, was now draweing and stealeing away the hearts 
of the people etc. This was proved by witnesses without exception, at a 
court of the best reputation for number, qualitie, and temper (as being 
composed of all parties) that had been knowne, called not onely by advice 
of several chief officers, but at his owne instance likewise. This is the 
substance of that business ; possibly you will heare it otherwise repre- 
sented.° 


Thurloe in reply urged Henry Cromwell to pardon Brayfield, 
pointing out that he denied the words alleged, and was reported 
‘a sober Independant & no ways factious.’ Lord Broghil supported 
Thurloe’s request, and, as this letter shows, the Protector took 
the same view. Nevertheless Henry Cromwell remained obdurate, 
as the answers of Thurloe to his letters prove.’ He was appointed 
lord deputy on i6 Nov. 1657, and it was hoped that he would 
signalise his assumption of the office by an act of grace to Bray- 
field, but he does not appear to have done so. It is surprising 
that the Protector’s letter remained without effect. Brayfield, 
however, was evidently restored to his rank by the Long 
Parliament in 1659. On 8 July of this year he was proposed as 
lieutenant-colonel of Ludlow’s regiment of foot, and in December 
following he was actually governor of Athlone, and was made 
prisoner by Sir Charles Coote on the charge of supporting Ludlow 
and the army against the parliament.® C. H. Fiera. 


Harry Cromwell,—I haue seriously thought of y* letter, and thanke 
you for your care expressed in the businesse w*" I imparted to you vnder 
the caution of Secresye of w°" I suppose you will heere more heereafter. 
Iam sorrie you wrote me some sad apprehensions of some enimies of 
yours to bee about mee, truly none dare appeare soe, and I am perswaded 
if you thinke your B. Fleetwood to be soe, you are mistaken, it were dan- 
gerous for you to thinke soe, and Hee not bee soe, and safer for you to be 
mistaken, For indeed none (I hope) can wronge you w*" mee, and 
though all thinges answer not, bee you humble, and patient, place valew 


> Thurloe, vi. 505 ; ef. p. 527. 
* Ibid. pp. 552, 563. ? Ibid. pp. 568, 599. 
* Cal. State Papers, Dom. 1659-60, p. 12; Ludlow, Memoirs, ed. 1894, ii. 188, 474. 
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where it truly lyes, viz. in the fauor of God, in knowinge him, or rather 
in beinge known of him; if your heart bee truly heere you caiiott 
misearie. I am sorrie you gaue mee not one word about Leif" Coll: 
Brafeilds businesse. I did see my L! Broghill’s account therof, it was 
as faire, as I beleiue the businesse would beare, but yett, though Hee 
sollicited a tryall Hee should not haue had itt. I would not haue putt 
him upon men, or I would haue after restored him, I would not beleiue 
2 carnall men, against one such protestinge inocency, [minde this °] it 


beinge in a case concerninge my selfe, where it is in my power to pardon 
w out iniustice. 


I am afraid you haue erred in this, if you [minde this allsoe°] can 

I pray you, giue a remidee for my sake, and lett the poore man bee 
handsomely restored. My loue to your wife and children I rest 
Your louinge Father 


OLIVER P. 
Octo” the 13" 1657. 


THE DISPOSITION OF TROOPS IN LONDON, MARCH 1816. 


On 17 Feb. 1815 Mr. Frederick Robinson, Vice-President of the 
Board of Trade, afterwards Viscount Goderich and Earl of Ripon, 
brought forward in the House of Commons four resolutions on 
the corn laws, the most important resolution being one to exclude 
foreign corn till the home price reached 80s. a quarter. By the time 
that the bill embodying the resolutions came up for second reading 
(Friday, 3 March) the feeling against the change, especially in the 
manufacturing districts and in the city of London, had led to 
petitions on a great scale, and also to riots. During the debate on 
the bill on Monday, 6 May, a mob assembled at the doors of the 
house, and the magistrates, at the request of the Speaker,’ took 
steps to procure the protection of a military force. Driven from 
the house the mob attacked the private residences of Lord Eldon, 
Mr. Robinson, Lord Darnley, Mr. Yorke, Lord Ellenborough, 
Mr. Wellesley Pole, and Mr. Brown, tax-gatherer. The only loss of 
life seems to have been on the following day (Zh), when a person, 
said to have been a naval officer, was shot by the soldiers on duty in 
Mr. Robinson’s house. On the 7th the crowd, about fifty in num- 
ber, perambulated St. James’s, Berkeley Square, Portland Place, 
Finsbury Square, ending with the House of Commons. On the 
8th Mr. Ponsonby’s house was attacked ; but the cavalry appeared, 
and the mob contented themselves with breaking Lord Derby’s 
railings, apd stoning the windows of Mr. Morris, an East India 
director, in Baker Street, of Mr. Meux, the brewer, Serjeant Best, 
and the Morning Herald. Sir Joseph Banks, in Soho Square, had 


® The words enclosed within brackets are inserted between the lines in another 
hand. 


' Hansard, swb dato, p. 31. 
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his parlour looted. On the 9th Mr. Giddy received their attentions, 
but the riots were really at an end. 


The military were in great numbers, particularly the horse ; and at 
the several houses belonging to the members who had supported the 
Corn Bill foot soldiers were stationed. In fact, London was now 
environed with troops on all sides.” 


The following list, describing the arrangements made for the 
protection of different parts of London, is contained in an oblong 
memorandum book, 7} inches long by 4? broad, of cartridge paper 
interleaved with grey blotting-paper, bound in brown leather, with 
remains of clasps. The two last blank sheets have been torn off; 
otherwise the book is intact. It was bought at a second-hand book- 
seller’s in London in 1898. The spelling of the manuscript has 


been preserved. James Bonar. 


Q® M® Gen” orrice, Marcu 1815. 
Orders &c. given in consequence of the disturbances in London. 
Copy. 
No movement will take place from the Horse Guards at 4 oClock as 
ordered.— 
The old and new Guards will remain there till further orders. 


L? Uxprince L. Gen!, 
March 8" 1815 2 o’Clock p.m. 


Copy. 
March 8" 1815 2 o’Clock p.m. 
Instead of the 16° Lt Ds at Pimlico moving off at 4 o’Clock, it will 
not move until a requisition is made by a Civil Magistrate when he [sic] 
will march by Petty France Deans Yard—College Street—Abingdon St. 
Horse Guards and Halt. 


L? UxsripGE L. Gn!. 


Meo. 
A Serjeant and twelve at the Chancellors—mounted in Bedford Sq" 


at 6—to be releived at night. 


om M. Gen! Sir H. Vivian. 


The attention of L' Gen' Barton is particularly called to the Houses 
of the Persons named within. 

Frequent and occasionally strong patroles should be made chiefly 
about Portland place—Mansfield Street—Margaret Street—Cavendish 
Sq'—Wimpole Street. 


The earliest intelligence of the movements of the Mob to be obtained 


by Spies when the extra patroles begin—they may be discontinued when 
all is quiet. 


Sig* Uxsripee L’Gn. 


2 Ann. Reg., Chron., p. 25. See Life of Lord Eldon, ii. 260-5; Birkbeck Hill’s 
Autographs, p. 29; Hansard and Ann. Register, sub datis. 
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List—8* March 1815. 


M B. Bathurst 
Lord Bining 

Lord Castlereagh 
Mr’ Croker 

Hontle Mr Elliott 
Sir W. Garrow 

Mr’ Huskisson . 

R. Hone C. Long . 
Sir H. Parnel . 

Rt Honrle W. W. Pole 
Hone F. Robinson . 
Sir W. Scott 

Mr Vansittart . 

Mr Yorke 

Mr’ Weston 

Lord Eldon 

Lord Harrowby 
Lord Harewood 
Lord Westmoreland 
Lord Bathurst . 


Lord Musgrove 

Lord Liverpool 

Lord Sidmouth 

Lord Melville . 
Lord Buckinghamshire 
Lord Ellenborough . 
Lord Hardwicke 
Lord Derby . 
Lord Lauderdale 

M' D. Giddy 

Lord Grantham 

M' Ponsonby 

Sir J. Newport . 

Mr’ Peel 

Mr Rose ‘ 
Lord Le Despencer 


New Burlington Street 
Chesterfield Street 

St James Sqr 

’ . Admiralty 

34 old Burlington Str. 
27 Great George Street 
‘ . Hertford Street 
. Pay office Whitehall 
24 Park Street, Westm' 
Saville row 

26 old Burlington Str. 
Grafton Street 

. Downing Street 

; 28 Bruton Street 
. 24 Half Moon Street 
. Bedford Square 
Grosvenor Sq" 
Harewood place 
Grosvenor Square 
Mansfield Street 


Harley Street 
. White hall 


New Street— Spring Gardens 


. Admiralty 

‘ Hamilton place 
. St James’s Sq‘ 
. St James’s Sqr 
Grosvenor Square 
[Blank] 

Holles Street 

St. James’ Square 
Curzon Street 
Bury Street 
Stanhope Street 
old Palace Yard 
18 Hanover Square 


Mr’ Sullivan. . 79 Harley Str. corner of Wigmore Street 


JC. 


Horse Guards 7° March 1815. 


Lt Gen! the Earl of Uxbridge having been appointed to the 
Command of the Troops in and about London the following orders are to 


be attended to. 


The following arrangements respecting the Patroles of Cavalry in the 
Metropolis will take place till further orders— 





IN LONDON, MARCH 1815 


Stations | Patroles Stations =| Patroles 


i patrole between the | 2° Into and along Ox- 
Horse Guards || Kings Mews & West- || ford R* Tottenham 
1. Life Guards || minster Br. to the obe- |; Court R' Russel Str. 
| ( lisk St Georges Fields. Barrs | Bedford Sq. back thro 
Along Pall Mall St, King Street’ |{ Bedford Sq" Percy Str. 
Ths Bien | James Street to the 2™ Life Guards|| —Cavendish & Man- 
Some 6 right along Piccadilly, chester Sqrs. and back. 
10 Huseats \ down the Hay Market ||3¢ to the Artillery 
|| and back to the Kings : Depot at Paddington 
: Mews. . and back. 
Queens Riding { thro’ Petit France by To Lincolns Inn Fields 
House at Pimlico); Westminster Abbey to G Inn || * communicate with 
16" Dragoons | \ the H. Guards & back. Le . the Patroles of the 
1" along Piccadilly to | Lt Horse i, 10% Hussars at Well 
the top of St James’ ‘aiecham close Square and 
Street—and back. | towards Fleet Street 
Knightsbridge | /2™* along Park Lane if required. 

1** Life Guards} | down Stanhope Str. \;To Patrole through 
| Curzon Street—Queen Moor Fields down 
Street — Berkley Sq. || Bishopgate Street over 
and back. oe \, London Bridge High 
| ¢1* thro’ Portman Sq’ 10 ta amen ti Str. in the Borough to 
Oxford Str. S. Audley | " | the Obelisk St Georges 

|| Str. Grosvenor Sq" Fields and back. 
| Mount St. Berkley 
| Sq" & back. | 








A new Patrole from each of these Stations is to be in readiness to 
move off when the old one comes in, and the Patrole to commence 
immediately on the receipt of this order— 

Reports of any thing extraordinary will be immediately sent to the Earl 
of Uxbridge at Uxbridge House, and the Adjutant General at the Horse 
Guards.— 

If nothing extraordinary occurs—reports from all these Stations will 
be sent so as to arrive at the Horse Guards for Lord Uxbridge by 
10 oClock every Morning until further orders. 

Such parts of Regiments as are not immediately within the Duties 
assigned to the above Stations will be held in readiness to turn out at the 
shortest notice 

Officers in Command of Regiments and Stations will make themselves 
acquainted with the Station of the nearest Magistrate, and will act only 
under the orders of the Civil power 

Officers Commanding Regiments will attend L' Gen' Lord Uxbridge. 
at the Quarter Master Genr" office—Horse Guards, to morrow Morning, 
at 4 past 10 oClock. 


Adjutants of Corps will attend at the same office at 11 oClock for 
orders. 


Horse Guards 8** March 1815. 
ORDERS. 


Lt Gen! Barton will have the goodness to take charge of the Brigade 
of Household Troops and heavy Cavalry. That part of the City of West- 
minster, from Westm" Bridge, and round by the Queens Palace, Park 
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Lane, Edgeware Road, the new Road down Tottenham Court Road— 
Drury Lane and into the Strand opposite Somerset house will be 
immediately under his charge.— 

All Reports from the Stations within their Lines will be made direct 
to him and He will make a general one to Lt Gen! the E of Uxbridge. 

M Gen! Vivian will take charge of the Light Cavalry and will 
consider that part of the City of Westminster not before named—the 
City of London—and the Borough of Southwark as under his immediate 
care.— 

All Reports from officers Commanding Regiments of L' Cavalry and 
Hussars will be made direct to him. 

Foot Guards and Infantry will be under the Command of, and Report 
to Colonel Hill of the Guards. 

All ordinary Reports to be sent into [sic] the Earl of Uxbridge at the 
Q. M. Gen" office at 4 past 10 every day, and the Adjutants will attend 
at 12 at the same place for orders. 

L. Colonel J. Campbell will act as Ass* Adj. General to the Forces 
in and about London under the Command of L' Gen! the E. of Ux- 
bridge. 

8* March 1815 
MEMORANDUM. 


The officers Commanding Corps and Detachments to ascertain what 
Public Houses are most eligible from whence the Men could be fed, & 
then arrangements should be made so that the Men should go to those 
places only.— 

This will apply to the Troops only stationed at Posts and Stations.— 
viz' Queens Riding House Kings Mews—Grosvenor Gate riding House 
Worship Street riding House and Posts of a similar description. 


District ORDERS. 


H. Guards 9° March 1815. 

A Picket from each Regim' of Cavalry, of one third of its strength 
will mount every afternoon at 4 o’Clock these will furnish all Patroles 
and Lt Gn! the Earl of Uxbridge directs that no larger proportion may 
be employed except in cases of absolute necessity. 

His Royal Highness the Commander in Chief having notified the in- 
tention of Government to make an allowance of nine pence per diem to 
those Corps who from local circumstances are deprived of the usual 
advantages of Quarters and Barracks and do not receive Camp allowances, 
and likewise such a proportion of the other Troops as are employed in 
night Patroles and Pickets, 

The Earl of Uxbridge directs that correct Accounts be kept of these 
Men, and that the allowance may be paid to them in money when going 
on duty. 

Should it be found necessary at any time to strengthen the Pickets 
before ordered, such Men as are actually paraded and march off will also 
be entitled to the allowance of nine pence per diem. 

The Money will be drawn for the Pickets by the Pay Masters of 
Regiments under the authority of vouchers sign’d by the officers Com- 
manding each Regiment & the General Commanding the Brigade. 
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The different Corps will Patrole the Districts allotted to them as 
before.— 

The Guard at the Riding School in Swallow Street will be furnished 
in the proportion of two Non Comm! officers and eight Men from the 
Cavalry under the Command of Lt Gen! Barton, and four Non-Comm* 
officers and 26 Men from the Cavalry under the Command of M. Gen! 
Sir Hussey Vivian. 

Signed J. CAMPBELL 
Lt Colo. & A. A. Gen. 


Horse Guards 10° March 1815 
GENERAL ORDERS. 

The 5‘ Regiment will be under the Command of Colonel Hill. 

A Picket of 1 Captn 2 Sub. 2 Serjeants and 50 R. & F. will be 
furnished by the 5° Regiment for the Artillery Depot at Paddington. 

A Picket of 3 Non Comm! officers, and 18 Privates from the Life 
Guards—and a Picket of 4 Non Comm! officers and 30 Privates from 
the Guards at the Tilt Yard to parade at Sun set at the Horse Guards, 
where they will receive further orders. 

Officers Commanding Brigades will take care that there is in 
possession of each Regiment 25 rounds of ammunition p" Man. Of these 
5 rounds must be in possession of the Man, and frequent inspections 
must be made, in order to see, that it is not damaged or destroyed. 

A Report similar to the following is to be sent into [sic] L' Colonel Sir 
J. Campbell Ass. Adj‘ General every day at Noon.— 

The Brigade Majors will for the future assemble at the Horse Guards, 
at 1 oClock p.m. 

Signed J. CAMPBELL 
A. A. Gen’. 


[In pencil] Query orders. 


10“ March 1815. 

An officer —3 Non-Comm‘* officers, and 18 Privates of the Horse Guards 
to mount every day at 4 oClock at the Horse Guards, and are to be put 
under the direction of Sir N. Conant exclusively. 

This Picket is in addition to the duties.— 

Signed J. CAMPBELL, 
Lt Colo. A. A. Gen’. 
10" March 1815. 
Memo. 

Two Apartments of The Quarter Master Generals office having been 
given up for the use of L* General the Earl of Uxbridge it is requested, 
that the Brigade Majors—A de Camps as well as the Adjutants may 
assemble in Colonel Marlays Room—they will be sent for from thence if 
required. 

Signed J. CAMPBELL 
Lt Col. A. A. Gen. 
11 March 1815. 
Memo. 

Reports must be sent in strictly at 11 a.m. 

As the wooden Sheds and Cooking places near Cumberland Gate in 
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Hyde Park will be completed this evening, they will be occupied by a 
picket of 20 Men of the 5 Foot this night, and by the remainder of the 
Detach‘ of that Regiment (now in Quarters at Paddington) at day break 
tomorrow morn’. 

Three of these Buildings will be allotted for the Men and the fourth 
is to be reserv’d for the use of the officers. 

A clear space is to be preserved round the buildings by means of 
picquet ropes & poles—which as well as all other necessary articles of 
Camp Equipage will be supplied by the Store Keeper General on the 
requisition of the Commé* officer. 

Straw, fuel &c. will be furnished by the Commissariat. 

This Regiment will still furnish the picquet for the Artillery Depot at 
Paddington. 

Picquets of the Life Guards and of the Foot Guards of the same 
strength as those order’d for last night will until further orders parade 
every evening at Sun set & receive orders, the one from the Captain of 
the Kings Guards at the Horse Guards, and the other from the Captain 
of the Kings Guard of the Foot Guards. 

The Detachment which is to act under the sole direction of Sir N. 
Conant will be taken from the ordinary Kings Guard of the Life Guards 


without strengthening it for that purpose.— 
J. CAMPBELL, L' Colo. A. A. Gen. 


Horse Guards March 12 1815. 
ORDER. 
The 2" Batt™ of the 5 Foot will form a station subject to the 


application of the Magistrates for assistance. 
They will furnish their proportion as the other Regiments for Duty.— 
JOHN CAMPBELL, A. A. Gen’. 


[In a diffrent hand] Horse Guards, 13° March 1815. 


ORDER. 
The Details as usual. 
JoHN CAMPBELL, A. A. G. 


Horse Guards 14'* March 1815. 


D. ORDERS. 
The Details as usual. A Detachment of the 18 Hussars of about 
89 Men and Horses will march from Islington &c. into Barracks in the 


City Road near Nelson Street on the 15™ Inst. 
Signed $JoHN CAMPBELL 
i A. A. G. 


Horse Guards 15** March 1815. 
Dist. ORDERS. 


The Details as usual—Major Campbell having been appointed Asst 
Adj' General by Lieut. General The Earl of Uxbridge, in the room of 
Lieut. Col. Sir John Campbell K. T. 8. all reports will be made to him 
accordingly. ; 

W* CampBELL, Major. 


® Knight of the Portuguese order of the Tower and Sword. 





Reviews of Books 


Histoire de France depuis les Origines jusqu’d la Révolution. Publiée 
sous la direction de M. Ernest Lavisse. Tome I", partie II. 
(Paris: Hachette. 1901.) 


Tuts is the first half-volume, containing more than four hundred and 
fifty pages, of a very important work, which aspires to do for French 
history what the ‘ Histoire Générale’ of MM. Lavisse and Rambaud has 
performed for the general history of Europe. It is proposed to write in 
eight large volumes a complete history of France from the beginning down 
to the outbreak of the Revolution. The old works of general French history 
have, as is well known, become antiquated by reason of the vast amount 
of intelligence and research brought to bear on French history during the 
last thirty years. Michelet’s great work will always be read in part for 
its eloquence and its insight, but it is impossible any longer to refer the 
student either to Michelet or Henri Martin if it be wished to give him a 
satisfactory survey of the general course of French history. As it is 
hopeless to expect, in this age of specialism and minute research, any 
single man competent to undertake once more the work of Martin or 
Michelet, the only practical way of writing the History for the rising 
generation was to have recourse to the co-operative method. The 
dangers of such a course are patent, and even so solid a book as the 
‘ Histoire Générale’ has not escaped them, but we may reasonably hope 
that the wide experience and the literary and historic power of M. Lavisse, 
and the unity of method and principle to be expected from his collaborators, 
les maitres de nos jeunes wniversités, will prevent the new attempt 
becoming, like some of our English efforts in the same direction, either 
the battle-ground of warring factions or a practical demonstration of the 
impossibility of a joint work attaining as a whole to the highest scientific 
standards. If this be so, the warmest welcome will be given to M. 
Lavisse’s book. It is easy to object to such an enterprise that it is not 
original work in the highest sense, and that it adds little or nothing to 
knowledge. But if the results of historical learning are not to be, like 
the results of Assyriology or Celtic philology, the exclusive possession of 
a few experts, such work is of the very first educational importance, and 
the list of M. Lavisse’s contributors shows that this work of ‘ vulgarisa- 
tion’ will be accomplished by men who have already made their mark in 
original research of the best sort. We in England have urgent need of a 
new Lingard, and it would be well if the example of this book inspired 
English scholars to undertake a similar enterprise. 

The portion now before us includes the whole of the treatise of Pro- 
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fessor G. Bloch, of Lyons, on the origins of French history and on in- 
dependent and Roman Gaul. As it is numbered as the second part of 
the first volume, we infer that there will be some sort of general intro- 
duction on the whole subject, to which we should look forward with 
particular interest if it should chance to come from the pen of M. Lavisse 
himself. But if each ‘half-volume’ is as thick as the present one many 
readers will find it a convenience to bind it up by itself. The pagination 
of the present instalment, which begins at the beginning, also suggests the 
advisability of this course. Whatever be the future of the remaining 
parts of the work, M. Bloch’s comprehensive monograph on prehistoric, 
Celtic, and Roman Gaul well deserves to be considered on its own merits. 
Since Amédée Thierry wrote his ‘ Histoire des Gaulois’ in 1828 no tra- 
vail d’ensemble has been devoted to Gaulish history either in France 
or elsewhere; and during these seventy years philology, archeology, 
inscriptions, and anthropology have done much to revolutionise our con- 
ceptions of the early history of that country. M. Bloch deals with the 
subject with sobriety, gravity, reticence, and thoroughness. So com- 
pressed are his pages that they cannot be said to be easy reading, but 
they are always admirably clear, while the praiseworthy habit of referring, 
at the head of each chapter, to the chief original sources and the most 
important modern treatises on the subject is particularly valuable as 
enabling the reader to go further for himself. It would have been easy 
to add materially to M. Bloch’s brief bibliographies, and in one or two 
instances one would have liked to do so; but the lists are, by reason of 
their shortness, far more valuable than those ostentatious and miscel- 
laneous references to vast masses of literature which, in a book like the 
present, could only serve to confuse. In dealing with the prehistoric 
archeology M. Bloch’s judgment is strikingly displayed in the care 
with which he refuses to dogmatise as to the races of men to 
whom the earlier monuments are to be assigned. As he more nearly 
approaches history, one suspects that he has made better and more 
fruitful use of archeology than of philology. We miss any attempt 
to assign to the Gauls their place in the catalogue of Celtic peoples 
and their relations to the Goidel and Brython of our own island. 
We may doubt whether a Celtic philologist would have told us how la 
langue de Celtes ow Gawlois s’est swrvécue dans les dialectes néo- 
celtiques (p. 22), a phrase which, even when tempered by the statement 
that the present Celtic tongues are but d’wn faible secowrs pour la 
connaissance du celtique ancien, suggests an affiliation of Irish, Breton, 
and Welsh to the old Gaulish tongue, which it would be very rash to 
infer. Anyhow a paragraph telling us what is known of the old Gaulish 
tongue would seem almost indispensable for the completeness of the 
subject. 

The limits and methods of the book invite dogmatic statement, but it 
may be questioned whether the cause of science is best subserved by 
M. Bloch’s categorical enunciation of disputable or doubtful points as if 
they had been determined beyond all controversy. Is it, for example, 
absolutely certain that place-names of Phenician origin are so widely 
scattered over the Mediterranean littoral of Gaul as is here stated ? 
Similar attempts to trace some Greek place-names to Punic roots have, for 
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the most part, been abandoned, and it is surely more than possible that the 
derivation, let us say, of Monaco from Meniiha may never be conclusively 
established. But nothing but praise can be given to the clear yet short 
summary of Celtic manners and institutions, to the brilliant little sketch 
of the Celtic oppidwm as revealed by the excavations of Mont Beuvray 
(Bibracte), or to the lucid and satisfactory account of the advance of the 
Roman power. Here again, however, the dogmatic method of statement 
is sometimes carried too far. M. Bloch, for example, knows for certain 
each stage of Hannibal’s famous march from the Pyrenees to the Alps, 
and tells us exactly how the Carthaginian marched from the Isére up 
to the valley of the Drac, and thence to the head of the Durance, whence 
he crossed over the Alps by the pass of Mont Genévre. Let it be granted 
that this statement is in general harmony with the trend of recent opinion. 
Nevertheless it would still be more prudent to express more clearly the 
doubts involved in the whole question. Even if Hannibal went by the route 
suggested to the valley of the Durance, there is quite as much to be said 
for his crossing by the Col d’Argentiére as by the Mont Genévre. And 
if this rather subsidiary question be brought in at all, reference might 
surely have been made to Mr. Freshfield’s papers in the Alpine Journal 
or Schiller’s discussions in the Philologische Wochenschrift. Here for 
once the reticence of the writer’s method becomes almost too complete. 
But these are the merest details in a generally excellent narrative 
which gathers strength as it goes on. In fact the later fasciculi seem to be 
fresher, more readable, more detailed, and more spontaneous than was the 
earliest section published by itself. The prehistoric archeologist might 
indeed complain with justice that only eleven pages are devoted to les 
sociétés primitives, and, apart from some shortcomings already hinted 
at, the Celtic scholar will hardly be satisfied with the fifty pages or so 
devoted to Gaul before the Roman conquest. There is one curious 
omission. The early history of Gallic Christianity is, we are told, post- 
poned for later treatment. This omission blurs the proportion of some 
of the later sections of the volume. But with this exception the picture 
of Roman Gaul is admirable in its fulness and method. Just enough of 
the general history of the Empire is given to enable those who cannot 
carry the story in their heads to understand what is going on, and this 
survey of the general history from the point of view of a particular 
province has no small value even to those who are not necessarily Gallic 
specialists. For example, the reforms of Diocletian and Constantine are 
explained with admirable clearness and in a most suggestive fashion. 
But no part of the book is more interesting than the brilliant sketches 
given of the fortunes of the chief Roman cities of Gaul. Lyons is perhaps 
treated at almost disproportionate length; but that can be easily over- 
looked when the treatment is so good. And there can be few books tbat 
give so brilliant and picturesque an insight into the individual physio- 
gnomy, as it were, of Fréjus and Arles, of Trier and Paris, of the military 
camps of the Rhenish border and of the schools of Bordeaux and Autun 
in Roman days. Indeed the traveller to Provence would find more help 
from M. Bloch in understanding the great Roman towns of the south 
than from any guide-book with which we are acquainted. On p. 17, 
last line, vi* siécle seems to be a misprint for iv* siécle. One may 
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doubt the opinion expressed on p. 18 that Greek Massilia approached 
in extent and population the modern Marseilles, and also question the 
method which leads to the conclusion that independent Gaul contained 
more than five million inhabitants (p. 35). A medievalist would have 
hesitated to call the schools of Bordeaux in the fourth century a ‘ uni- 
versity’ (p. 358). And is it quite settled that Portus Itius is Boulogne 
(p. 875) ? 

The form of the book, with its broad, almost square page and ample 
margin, is decidedly attractive. But the tables of contents are far too short 
to help one in finding one’s way about its various chapters, and it is a pity 
if maps, tables, and similar aids to study are as absolutely withheld from 
the whole work as they are from the present volume. T. F. Tour. 


The Welsh People: Chapters on their Origin, History, Laws, Language, 
Literature, and Characteristics. By Joun Ruys, M.A., and Davip 
Brynmor-Jones, LL.B. (London: T. Fisher Unwin. 1900.) 


Tre Welsh land commission has achieved one solid result in that it 
inspired the writing of this book. Believing that past history furnishes 
the best means of elucidating present difficulties, the main object of the 
authors is historical. They do not, indeed, ‘ present this collection of 
chapters as a history of the Welsh people, but rather as a contribution to 
such a work.’ They do not pretend to very much originality; but they 
have made judicious and critical use of the work of those who have made 
research into the different problems surrounding Welsh history, and their 
bibliographical notes will be most useful to students of Welsh matters. 
The old theory that the Welsh are the lineal descendants of a great 
homogeneous nation called Cymry or Britons is finally disposed of. True 
‘the determining element in the composition of the Cymry of what is now 
Wales was Brythonic,’ and ‘the Brythons belonged to a Celtic race.’ 
Yet the admixture of an aboriginal race—‘ represented probably by the 
Picts of history ’—with Goidels and Brythons has left the Welsh people 
neither pronouncedly Aryan nor purely Celtic. To prove this the evidence 
of anthropology and language is laid under contribution. The linguistic 
side of the proof is well presented in a clever, if rather too ingenious, 
paper on ‘Pre-Aryan Syntax in Insular Celtic,’ by Professor Morris 
Jones, printed in the appendix. The chapter on the vexed Pictish question, 
abstruse and hardly necessary to the main object of the work, is followed 
by a rather slight account of Roman Britain, in which the scholarly work 
of Mr. Haverfield is acknowledged and used. The history of Wales as a 
separate political organisation, distinct from the rest of Britain, is taken 
to begin with the military incursions of Cunedda and his Ordovic followers 
into Gwynnedd in the fifth century. In the long struggle with the 
Teutonic invaders the Britons were driven to the west. The battles of 
Deorham and Chester left them with a much diminished territory and a 
new name; for community of interests rather than identity of race led 
them (probably in the sixth century) to give themselves the collective 
name of ‘ Cymry ’ (i.e. compatriots). Down to the death of Cadwaladr 
(the date of which is placed at 664, the 681 of the ‘ Brut’ being clearly 
a blunder) the Welsh king or chieftain holding the title of ‘ Gwledig’ 
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seems to have claimed vaguely some kind of general authority as the 
successor of the ‘Dux Britanniarum;’ thenceforth, the ‘ Brut’ tells us, 
‘the Britons lost the crown of the kingdom and the Saxons gained it.’ 
From 664 to the time of the Norman Conquest is the dark age of 
Welsh history. The authorities are unsatisfactory or inaccessible. There 
is little to guide us save literary tradition, and that does little more than 
preserve 
the names and a bald account of the deeds (chiefly inconsiderable battles) of a 
line of kings or princes, some of whom are represented as kings of all Cymru or 
all the Britons ; but the persons it hands down to us are for the most part as 
shadowy as the ghosts of Banquo’s issue (p. 123). 


We know, however, that the tribal system was at this time working out 
its own ruin. The aspect that Wales presented was 


that of a disunited, or very loosely connected, aggregate of clans, or petty king- 
doms, or lordships engaged in perpetual warfare both among themselves and 
with English kingdoms and English rulers (p. 129). 


Sometimes a semblance of unity is restored under a prince of superior 
ability, like Howel Dda, of whose laws we have here a fairly good account. 
That these laws were not altogether indigenous is allowed ; for it is ‘ quite 
probable, and in some instances certain, that Howel or those who assisted 
him intentionally adopted some rules or descriptions either from English 
or foreign bodies of written law ’ (p. 186). Internal evidence and a slight 
use of the comparative method would, however, dispose one to think thai 
more was borrowed from outside sources than is here or generally admitted. 
The laws seem to represent much more than the codification of Welsh 
customs, though doubtless that is an important element. From the 
death of Gruffydd ab Llewelyn (1063) to the conquest of Llewelyn ab 
Gruffydd’s principality by Edward I the story is told with at least suf- 
ficient detail, though at times the desire to crowd a great deal of informa- 
tion into a few pages leads to a sacrifice of perspective. In one point only 
does the account fall short of being adequate. Here, and indeed through- 
out the book, the religious history of Wales down to the eighteenth century 
is disposed of with a few perfunctory remarks. In a work like this the 
story of how Wales became ‘ pre-eminently the land of castles’ ought 
surely to be supplemented by the story of how she became a land of 
religious foundations. With the conquest of Edward I the distinct 
political history of Wales ceases; but her separate legal and constitu- 
tional history is admirably sketched from the statute of Rhuddlan to 
1830, when the separate judicature of Wales ceased to exist. The chapter 
on the ‘ History of Land Tenure in Wales’ is from the master pen of Mr. 
Seebohm, and in clearness of statement and judicious use of facts and 
illustrations it leaves nothing to be desired. 

This is at best a very imperfect summary of a part of the book. A 
good deal of it lies outside the province of this Review. It would be an 
exaggeration to call the work epoch-making in the history of the studies 
it represents; but it is only fair to say that nowhere else can so much 
trustworthy information be found within the compass of a single volume 
on matters of real interest to Welsh students. Much ofthe authors’ work 
is frankly tentative, but they have at least substantially shown that 
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the Welsh people of to-day have the satisfaction of knowing that they are not 
the decayed and disconsolate remnant of a once great nation, but that in the 
main they are the descendants of Celtic races which, though absorbed into the 
English polity, after a prolonged struggle for independence, have steadily 
progressed by the side of their conquerors in regard to all that goes to make up 
civilisation, and by combining an obstinate vitality with a certain happy power 
of adapting themselves to new circumstances have succeeded in retaining their 
language and some of the best characteristics of their ancestors (p. xxiv). 


RosBert WILLIAMS. 


The Primitive Saints and the See of Rome. By F. W. Punusr, of the 
Society of St. John the Evangelist, Cowley. Third Edition, revised 
and enlarged. (London: Longmans. 1900.) 


THis new edition of a book which has deservedly attracted attention is more 
than twice the size of its predecessors. It has grown out of five lectures 
on the claim of the Roman pontifis to a primacy of jurisdiction. To these 
were added two—now seven—lectures more, on the theory that com- 
munion with the see of Rome is the necessary condition of communion 
with the catholic church. Thus the author is led to trace the history of 
the see of Rome during the first four centuries. After a lecture on 
the unity of the church he returns to discuss in detail the relation 
of the church of Antioch to the church of Rome in the fourth century. 
It seems a pity that he did not rewrite the whole book, and introduce 
these new chapters, with their wealth of learned notes and appendices, 
in their place in the historical portion of his book, reserving doctrinal 
conclusions for a later chapter. 

The earlier lectures cover ground which is familiar to all students of 
church history. As evidence of the thoroughness with which the author 
has revised his work we may quote the fact that he has rewritten 
that part of his first lecture which deals with the famous passage in 
Irenaeus, 111. iii. 1, 2: ‘ For to this church [1.e. of Rome], on account of its 
more influential pre-eminence (propter potentiorem principalitatem), it 
is necessary that every church should resort.’ He now refers the expres- 
sion propter potentiorem principalitatem to the primatial position of the 
church of Rome, whereas in earlier editions he held the view that it 
referred to the imperial status of the city of Rome. Another incidental 
proof of thoroughness is the mention (p. 99, note 1) of two liturgical 
interpretations of the promise to St. Peter, which are not found in the 
ordinary catenas. The Liturgy of St. James explains ‘the rock’ as ‘ the 
rock of the faith,’ and the collect for the Vigil of St. Peter and St. Paul in 
the Roman Missal as ‘ the rock of the apostolic confession.’ The main 
interest, however, of the book is concentrated in the careful discussion of 
the relations of the church of Rome to other churches in the fourth 
century. It is shown how the council of Sardica in 848 conferred on the 
pope of Rome ‘ an appellate jurisdiction of a strictly limited kind.’ Then 
the legislative acts of Valentinian and Gratian, though they did not 
enlarge the power of the popes in summoning ordinary bishops to Rome, 
made the pope ‘ master of the judicial process by which all accused metro- 
politans throughout the west were to be tried, and enabled bishops 
throughout the western empire to appeal to the pope.’ The popes were 

















1901 






REVIEWS OF BOOKS 361 


enabled to enforce their authority by the help of secular magistrates, and 
began to take a more authoritative tone in their decretal epistles. More- 
over they sought to give a religious sanction to their claim in the mystical 
doctrine that St. Peter ‘ always lives and judges in his successors.’ 

The most interesting section of the book consists of a detailed discussion 
of the relation of the see of Antioch to the see of Rome during the fourth 
century. It is a masterly sketch of an obscure episode in church history, 
drawn from the original authorities and settling many points which 
previous investigation had left uncertain. After the deposition of 
Eustathius, bishop of Antioch, in 330 the church in that city was governed 
by a succession of Arian bishops, A small body of orthodox laymen 
under a priest, Paulinus, contrary to the advice of Eustathius, inasmuch 
as Arians were still a party within the church, refused to communicate 
with Arian bishops. After some thirty years of intrigue a new bishop, 
Meletius, was elected, who had been consecrated as bishop of Sebaste. 
Probably he found the deposed bishop of Sebaste in possession and never 
performed any episcopal acts. He was living in retirement at Beroea 
when in 361 he was called, mainly and unfortunately by the influence of 
the notorious Arian Acacius, to the see of Antioch—unfortunately, 
because it drew on him suspicion, whereas he was at heart orthodox and 
within a few weeks was deposed for defending the faith in a sermon before 
the emperor. The council of Alexandria in 862 hoped to end the schism, 
but their purpose was thwarted by the hasty action of Lucifer of Cagliari, 
who persuaded two bishops to join him in consecrating Paulinus. After 
the death of Julian St. Athanasius came with the new emperor, Jovian, to 
Antioch, and desired to communicate with Meletius, who refused, because 
Athanasius was still in communion with Marcellus. Thus rebuffed 
Athanasius turned to Paulinus, who was eventually, on the urgent 
recommendation of Jerome, received into communion with the Roman 
church by Damasus. In the meantime fruitless negotiations had been 
begun by St. Basil. With the consent of Meletius, a deacon of Antioch, 
Dorotheus was sent to obtain a commendatory letter from Athanasius, 
- and then to Rome to ask that representatives of the western church should 
come to ‘ bring back the churches of God into friendly union.’ Dorotheus 
attended a council of Italian and Gallican bishops, but could only obtain 
from them a synodical epistle. A second appeal displeased Damasus and 
his suffragans, who drafted a letter for the eastern bishops to sign. Once 
again Dorotheus was sent back, but could only obtain from the western 
bishops a declaration that they would be careful only to admit eastern 
bishops to their communion who signed their definitions. As St. Basil 
foresaw, this was useless, because Meletius, Paulinus, and the leader of 
a new party called Vitalis, who had been consecrated by the heretic 
Apollinarius, were all prepared to subscribe. When Vitalis went off to 
Rome to plead his case in person Damasus was compelled to adopt St. 
Basil’s plan and give his confidence to some one on the spot who could 
decide between these rival claims. Unfortunately he chose Paulinus, who 
was regarded throughout the east as a schismatic. St. Basil wrote to 
Count Terentius that this was ‘to deprive of his due the most admirable 
bishop of the church of God, Meletius.’ But communications were not 
dropped. In 879 a synod attended by 153 bishops put together the 
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synodical letter sent by the Roman council of 371 with portions of other 
letters containing judgments on heresies which had arisen during the 
period when the eastern church could hold no synod. This important 
document was stored in the archives of Rome, where a copy was seen by 
Holstenius. Butit did not help matters, which culminated in the death of 
Meletius during the sessions of the council of 381. ‘ He died, as he had 
lived, outside the communion of Rome. He died president of a council 
which the church venerates as ecumenical’ (p. 350). He has been 
canonised both in east and west. 

It remains to remark on the value of many of Father Puller’s 
additional notes, especially Excursus II. (p. 529), in which he proves that 
a council of the province of Milan was held in May or June 381, and 
throws light on the proceedings of Maximus the cynic in North Italy 
when he claimed to be bishop of Constantinople. The book is completed 
by chronological tables and an excellent index. A, E. Burn. 


Handbook of Coins of Great Britain and Ireland in the British Musewm. 
By Hersert A. GRUEBER. (London: Frowde. 1899.) 


In default of the as yet unprinted British Museum catalogue of Irish 
and Scottish coins this volume supplies much trustworthy information 
not easily to be got, and certainly not to be got in any one book. In the 
early part, concerning pre-Conquest coins, it of course merely epitomises 
Mr. Keary’s catalogue. It is in the medieval series that most new matter 
appears, and even more might have been given had conciseness (a great 
virtue in a handbook) been more studied. Far too often facts are stated 
twice over, and it is unnecessary in a book of this character to inform the 
reader that ‘Eadward [the elder] was the son of Alfred.’ A table of 
kings’ names and dates would have saved the supposed need of printing 
information of this sort. There is a lack of finish about the letterpress, 
that should be carefully prevented by closer revision in a second edition. 
The processes of coining in old days ought to be described, however briefly. 
We want definition of such technical terms as ‘billon’ (p. xlix), ‘ flans’ 
(p. xxxvii), and some etymological explanation of such words as ‘ plack,’ 
‘ bodle,’ ‘ bawbee,’ ‘ groat.’ 

It is only fair to say that there are not many positive blunders, and 
that pains have evidently been taken to bring the book up to date and 
to supply the reader with the exact facts as to weight, purity, legend, «c., 
that are the bases of all exact numismatic knowledge. Among alterations 
that might well be adopted one would suggest that the name of the king 
should be given as he himself prefers it, and that in the case of English 
kings their coin titles should be added. What is gained by calling 
‘ Apilireed’ the Mercian ‘ Aithelred,’ or ‘ Ped’ ‘ Peada,’ or ‘ Ciolwulf’ 
‘Ceolwulf’? If* Eadbearht’ and ‘ Aedilheard’ of Kent, ‘ Edilberht’ of 
East England, and ‘ Heardulf’ and ‘ Raienalt’ of Northumberland use 
and choose these spellings, why not let them keep them? ‘ Svend’ and 
‘ Blothox ’ are not the right forms, and were certainly never used by the 
kings themselves or any one alivein their days : noris Swein Haraldsson ever 
known as ‘of Norway.’ What on earth has modern German Pfand or Stiick 
to do with Old English ‘ pending’ or ‘ styca’ here? Unhappy guesses, 
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such as that on p. 1 as to the runic gold piece, were far better excluded from 
a text-book. ‘ Roising’ seems to be a mere misreading of a monogram 
on a coin of Alfred’s, 148, which really belongs to London. It is not quite 
correct, in spite of Thorold Rogers, to say that Henry VIII debased the 
coinage because of ‘ his own personal extravagance,’ as a little study of the 
accounts of his reign will prove. There is the usual but grave mistake 
as to John being a usurper. The ‘elder pretender ’ seems a novel term. 
There are a few misprints, such as ‘ Godfresson,’ ‘ Cerdric,’ ‘ somnwm.’ 
‘Udd’ (though clearly so written on the coin, and possibly standing for 
Udda) is more likely blundered for ‘Dud’ and stands for ‘ Dudda’ (ef. 
‘Lul’ for ‘ Lulla,’ no. 64). Rex Ang., no. 68, clearly means Rex Angle- 
rum, not Rex Angliae, and it is not at all clear that Canti must be ‘ ex- 
tended’ as Cantiae on Aithelwulf’s coins. Aldfridus, not Aldefridus, is the 
correct reading of no. 77. Thomas Cranmer (whose date should be given) 
certainly did not espouse the cause of Katherine of Aragon as archbishop. 
The plates are well chosen and beautifully executed, but the coins are 
in too many cases badly arranged on them, so that the obverse and 
reverse of a given coin are continually separated and only to be identi- 
fied by the number appended, the effect of which plan is most tiresome 
and unpractical. Plates viii.-xv. English, and the coins of James I and 
Charles I, as well as the Irish and later Scottish, are especially confused 
by this needless arrangement, which should certainly be altered in a 
future edition. The good and clear photography of the coins enables 
one, as in Mr. Keary’s Anglo-Saxon catalogue, occasionally to notice 
points passed over in the text. For instance, the ‘fantastic animal’ of 
the Northumbrian stycas, nos. 79, 80, 81, 85, is clearly a horse, and is 
related to the famous Macedonian stater. Again, it is evident that 
Offa’s numismatic fame must rest rather on his adoption of the new penny 
of the Franks, and so enabling his good Londoners to trade easily over 
sea, than on the ‘ beauty’ of his coinage, which is often inferior to the 
earlier Mercian sceattas (Pede’s runic piece, no. 7, is better, for 
instance, than any piece of his famous successor) and less workmanlike 
and practical, though more ‘fantastic’ than that of, say, Coenwulf. One is 
led to speculate whether the wolves and eagles on the Mercian and East 
Anglian early coins can be anything more than reminiscences of Roman 
work, or whether perchance they are connected with that claim to the 
succession of Roman officials and official insignia that led Ladwine to 
have the tufa borne before him and translated comes Brittaniarum and 
dux Brittaniarwm into Bret-Walda. On p. xviii the phrase about the 
Northmen’s lack of culture shows traces, I think, of the old idea that 
paganism meant low artistic endowment, which is not always the case. 
The introduction is a careful and useful piece of work, and gives a large 
amount of correct information. The epochs of English, Scottish, and 
Trish coinage are clearly marked in the plates. Offa, Henry II, Edward I, 
Edward III, Edward IV, Henry VII, Henry VIII, Edward VI, Elizabeth, 
James I, Commonwealth, Charles II, William III, George III are the 
important kings from the historical numismatist’s point of view, though 
the troublous times of Charles I are curiously reflected in a strange 
makeshift collection of pieces from local mints. It is sad to see the 
gradual degradation of the coinage from the artistic point of view during 
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the late reign, which has only produced one beautiful coin, Wyon’s 
florin, with its modifications. The ‘ Jubilee’ issue of Boehm’s mon- 
strous design is the worst English coin ever struck. One looks back 
with regret to the work of such superb medallists as Nicholas Briot, 
Thomas Simon, J. 8. Tanner, and John Croker, not to speak of the later 
but respectable work of Benedetto Pistrucci and Merlen, and the delightful 
outputof the best Tudor engravers. The same sad degeneracy is also shown 
in our postage-stamps, which have steadily become worse and worse till 
the present shabby and miserable-looking issue. It is not much consolation 
to note that French coinage has declined in the same way, and that the 
moneys of the first and second republics are far superior to that of the 
third, while the modern French stamps are very poor in design and cer- 
tainly fall below those of the empire. Japan, of course, surpasses us in 
both stamps and coins, and even the United States, with a very ordinary 
conventional coinage, has a far finer series of portrait stamps than any we 
have produced since the first old red and black types. It is not pleasant 
to see the low-water mark of English numismatic art reached in a reign 
otherwise so distinguished. 

An excellent feature of this book is the admirable account of Anglo- 
Gallic, Scottish, and Irish coins, which might have been accompanied by 
a notice of the Isle of Man and Channel Island moneys, while it seems a 
pity not to have added the British coins and the Roman mints in Britain, 
and so made the book a complete epitome of our official numismatics, 
As a cheap handy guide to the subject, far more correct and more 
helpful than any yet produced, the book deserves praise and success. 
It has the advantage to the historical student of small bulk, generous 
illustration, and a comprehensive and judicious method. To the 
numismatist its high value is unquestionable. One would like to see a 
companion volume dealing with the colonies and Indian possessions of 
the crown. F. York Powe tL. 


Alfred in the Chroniclers. By Epwarp ConyBEaRE, M.A. (London: 
Elliot Stock. 1900.) 

Alfred the Great: his Abbeys of Hyde, Athelney, and Shaftesbury. By 
J. CHarLes WALL. With a Preface by the Very Rev. G. W. Kircuin, 
D.D., F.S.A., Dean of Durham. (London: Elliot Stock. 1900.) 


THE object of Mr. Conybeare’s book is ‘to present to English readers in 
a popular and readable form the early authorities for the life of King 
Alfred.’ The collection is catholic in taste, ranging from the Anglo- 
Saxon Chronicle to Ingulph and Brompton. Mr. Conybeare is credulous 
enough to believe that the ‘ touches’ of the later writers ‘may well be 
founded on some floating tradition still surviving to their own day’ (pp. 
v, 2). Nay, he even believes that the Ingulphian account of the burning 
of Crowland by the Danes in 869 ‘ bears every mark of being also from 
some contemporary source’ (p. 207). Yet the majority of the English bear 
Danish names ; the monks are called by the Benedictine title of domnus, 
and are possessed of a prior and sub-prior. King Wihtlaf’s eruwcibolum 
or cratibolum, mentioned in this account, is not unknown, as it is fully 
described in the spurious Crowland charter bearing his name.! Mr. Cony- 


1 Cartul. Sax. i. 569; Du Cange, s.v. ‘ crucibolum.’ 
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beare’s translations from the Latin are well done, though they are ina 
somewhat affected style. Nothing is gained by rendering filiws fwit by 
‘ child was he,’ and it is an anachronism to render Athelney by ‘ the Isle of 
Peers’ (p. 202). Ifthe object of a translation from Old English be to place a 
modern Englishman in the position of his ancestor of the tenth century, 
it is obvious that quaint and obsolete locutions should not be employed, 
for such locutions were neither quaint nor obsolete when the Chronicle was 
composed. The author seems to be unable to quote a word of Old English 
correctly. Such errors as beacg for béah (p. 26), wealh-stowe for wel-stow 
(p. 11), xe@sdecorrected to nesde for nefde (p. 44), evenehthe for efen(n)nehde, 
with the impossible suggestion that the word is a mistake for efen-tid 
(p. 131), and the non-existent difficulty about translating the regular dat. 
sing. fem. westre (p. 129) as ‘ waste’ make a bad impression. ‘ Hinds 
book’ (p. 57) is not the equivalent of hierde-béc, Pastoralis, and is not even 
synonymous in meaning. The author is puzzled by the appearance of the 
feaxoda steorra of the Chronicle as ‘ vexede sterre’ in Roger of Wendover, 
and thinks that Roger misunderstood the Old English and confused the 
adjective with ‘ vexed,’ whereas he was merely using a regular Middle- 
English descendant of the O.E. adjective. It is carelessly stated that 
Henry of Huntingdon is ‘ the earliest authority for the use’ of the term 
‘viking,’ although the word occurs in the passage of the Chronicle that 
he is paraphrasing and is found in the eighth-century Epinal Glossary. 
It cannot possibly be connected with wig, ‘ war.’ 

The ‘ few words of critical notice ’ vouchsafed by the author are not very 
satisfactory. The assertion that ‘ Hispania (instead of Hibernia) is the read- 
ing ofsome manuscripts’ of Asser’s ‘ Life of Alfred’ (p. 112), a work of 
which only one manuscript has been recorded, is a mistake based upon 
the mention in the ‘Monumenta Historica Britannica’ of Wise’s suggestion 
to read Hyberia. At p. 120 it is stated that of the six early manuscripts 
of the Chronicle ‘ some begin with the invasion of Julius Cesar, others 
with the Christian era ;’ whereas they all commence from the former. 
The author states that the conflate text m the ‘Monumenta’ is ‘the 
standard edition of the Anglo-Saxon Chronicle. thelweard the 
chronicler is identified with the man who fell at Assington in 1016 (p. 182). 
It is misleading to say that Matthew Paris’s chronicle ‘ was pirated, name 
and all, by Matthew of Westminster’ (p.182). Nor isit true that no ancient 
manuscript of the ‘ Liber de Hyda’ is known, for the manuscript was re- 
covered by Edward Edwards and edited in the Rolls Series nearly forty years 
ago. The author seems throughout to have ignored this valuable series. 
Although the so-called ‘ Annals of St. Neots’ are well known to be a mere 
farrago of extracts strung together in an unintelligent way, the compiler 
is described as a better writer than the author of the ‘ Life of Alfred,’ and 
we are told that ‘ to him we owe some of the best known legendary scenes 
in English history—that of the cakes, for example, and the touching 
story of Bede’s last hours.’ Credit is given to him for Greek learning on 
the strength of the phrase Achemenia rabies.? The cake story is 
professedly taken from the ‘ Life of St. Neot ;’ the passage containing the 

2 The phrase comes from the popular Christian poet Sedulius, Paschale Carmen, 


i. 200, ‘ Cuius Achaemeniam rabies accenderat iram’ = Paschale Opus, i. 17, ‘cuius 
rabies Achaemenii furoris igne succensa,’ referring to Nebuchadnezzar. 
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Greek word is derived from Abbo of Fleury’s ‘ Life of St. Edmund,’ and 
modern editions of Bede’s History contain the contemporary letter of 
Cuthberht to Cuthwine describing the death of Bede. 

The introductory sketch contains the curious assertion that an appeal 
from the Northumbrians ‘ to their Augustus would almost certainly have 
brought a Roman army’ to their defence ‘so long as Charles was Roman 
emperor’ (p. 8). It is questionable whether Aithelwulf’s marriage with 
Judith can be described as ‘senile folly,’ and it was certainly not 
AXthelbald’s marriage to his father’s widow that, ‘ according to the Anglo- 
Saxon Chronicle,’ caused Pope Leo to ‘hallow Alfred as king.’ The 
Chronicle contains no such assertion, for the sufficient reason that it 
records the hallowing of Alfred three years before Aithelwulf’s marriage 
to Judith. Leo died before this marriage took place. So far as one can 
make anything out about St. Neot from his lives, he would seem to have 
lived in the latter part of the tenth century, but in any case Whitaker’s 
view that he was Alfred’s elder brother Aithelstan has nothing to support 
it (p.17). Mr. Conybeare endeavours to prove the identification by saying 
that Aithelstan appears in the Chronicle as king of Kent ‘in the earlier 
entries for 851, but his brother Ethelbald in the later,’ whereas the latter 
is not called king of Kent, but is merely mentioned as being in Kent with 
the West Saxon fyrd. Alfred’s daughter Athelfled did not found a 
fortress town on the Ouse at St. Neots (p.18). The lady of that name who 
is mentioned in Goscelin’s ‘ Life of St. Ives’ as the founder of Eynsbury 
Monastery (St. Neots) lived a century or so later than the ‘Lady of the 
Mercians,’ for she was present, according to Goscelin, at the dedication of 
the church of St. Ives between 1001 and 1006. 

Mr. Wall’s book is a piece of bookmaking. Halfof it is taken up with 
Hyde Abbey—which was not founded by Alfred—and is derived without 
acknowledgment almost entirely from Edwards’s introduction to the 
‘Liber de Hyda.’ In most cases Edwards’s ipsissima verba are repro- 
duced, frequently with the omission of qualifying words. At pp. 61, 62 
the bishop’s vicar-general has been carelessly converied into the prior of 
Hyde. The author has an objectionable trick of quoting Edwards’s 
manuscript references, as though he had used the manuscripts himself. 
Similarly in his notices of Athelney and Shaftesbury he borrows very largely 
the wording of the ‘ Monasticon,’ and guilelessly refers to manuscripts in 
‘the Augmentation Office,’ although that office has long ceased to exist. 
At p. 89 Edwards’s abstract is quoted as the words of a Cottonian manu- 
script. At p. 94 Aliennia, one of the forms of Athelney in the Exon 
Domesday, is regarded as referring to ‘the composite nature of the 
house ’—that is, it was still alien, because Alfred brought over foreign 
monks. The dean of Durham (p. ix) actually states that ‘ the English 
changed the name of it from Athelney to Alienissa, the house of aliens.’ 
One wonders whether the latter form has any existence, or is merely some 
figment of a local writer to support this ridiculous connexion of an intel- 
ligible Anglo-Norman form of Athelney with the Latin alienus. 

W. H. Stevenson. 
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Etudes Critiques sur divers Textes des X* et XI* Siécles. Par 
Jutes Lar. Tome I et Il. (Paris: Picard. 1899.) 


THESE sumptuous volumes are plainly a labour of love. M. Lair has 
worked in his own way at the subjects in which he happened to take an 
interest, and he has spared no pains to place his results before the public 
in an inviting form. His enthusiasm and his industry are worthy of all 
praise ; we may add that, either by native instinct or through a prudent 
regard to the advice of learned friends, he has been led to study questions 
of great difficulty and interest. The origin of the crusading movement, 
the chronology of the letters of Gerbert, the authenticity and value of the 
‘ Historia’ of Adémar of Chabannes are problems which no student of 
the tenth and eleventh centuries can afford to leave uninvestigated. 
M. Lair has dealt with each of these problems, and in each of the three 
inquiries which he conducts he gives us some materials which in judi- 
cious hands are likely to be useful. He provides facsimiles of bulls 
attributed to Sergius IV, also specimen pages from the Leyden MS. of 
Gerbert’s letters, and from those of the various recensions of the 
‘Historia.’ He has collected the arguments of older critics, which make 
against the theories of Professor Bubnov and Julien Havet, the two latest 
editors of Gerbert. For the benefit of those who cannot read the works 
of Dr. Bubnov in the original Russian he has translated or paraphrased 
(i. 890) an appendix in which that distinguished scholar sums up his 
critique on M. Havet’s system. He has printed in extenso and in parallel 
columns the three recensions of bk. iii. cc. xx.-lxx. of the ‘ Historia.’ 
Unfortunately these excellencies are marred by faults so serious that his 
polemics will be worse than useless to the ordinary student. M. Lair’s 
acquaintance with medieval Latin is insufficient ; his translations are not 
seldom inaccurate ; the emendations which he suggests in dealing with 
Gerbert’s letters do violence to grammar and common sense. His chrono- 
logical arguments are invalidated by elementary mistakes of arithmetic, 
as will appear from an examination of pp. 27-8, 228-9 of his first 
volume. He habitually blunders in the interpretation of such simple 
formulae as xv. kal. Dec.; and, finally, he is not properly versed in the 
general principles of historical criticism. For all these reasons he is not 
to be considered seriously when he attempts to strike out a line for 
himself. This will be seen if we examine the first part of ‘the first 
volume, in which he defends the genuineness of an encyclical attributed 
to Sergius IV. 

The document in question was published by M. Lair in the year 1857, 
from a manuscript in the Bibliothéque Nationale (Baluze 380, no. 2), the 
only known copy. Its authenticity was called in question by Dr. von 
Pflugk-Harttung,' and later by the comte de Riant;? it is obelised 
in Jaffé-Loewenfeld. M. Lair undertakes to answer in an exhaustive 
manner the objections of his critics. Those relating to the handwriting 
of the Baluze MS., and to the rough sketch of a papal seal which is 
appended to it, are met by the printing of a facsimile. To arguments of 
chronology M. Lair has an easy answer. The encyclical is undated, 
although it has been docketed with the date 1009 by an unknown 


' Forschungen z. D. G. xvii. 390 ff. * Archives de V Orient Latin, i. 40. 
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archivist ; so far as internal evidence is concerned it may belong to any 
year in the pontificate of Sergius IV. The eccentricities of spelling and 
grammar which abound throughout the document may be explained as 
corruptions due to an ignorant and careless copyist. On the other hand 
M. Lair fails to vindicate the unusual form of the encyclical considered 
as a whole, the unprecedented valediction with which it closes, and 
certain peculiarities of phrase and rhythm for which the Curia can hardly 
be made responsible. Nor does he really face the most serious conten- 
tion of Dr. von Pflugk-Harttung and Riant. The encyclical announces 
to all princes and potentates, lay and spiritual, that Sergius has been 
moved by the destruction of the Holy Sepulchre to proclaim a crusade. 
He and the Romans are prepared to lead the way; Venice and Genoa 
and the maritime cities have not only promised their assistance, but are 
actually making preparations and drilling their forces. A thousand ships 
will shortly be in readiness. All Christians are exhorted to join the 
crusade, or at least to contribute funds. Such a letter and such prepara- 
tions, we are asked to believe, provoked no comment from a single 
chronicler. M. Lair falls back upon a passage of Platina, an authority 
who will not inspire much confidence in ordinary minds; and this 
passage does not even credit Sergius with a crusade, but only with a war 
against the Saracens in Sicily. In short, the letter attributed to Sergius, 
while suspicious on grounds of style and script, is unsupported by any 
external evidence of value. 

The ‘Historia’ of Adémar exists in several texts. Waitz and 
M. Chavanon are agreed in considering MS. Lat. 5927 (Bibl. Nat.) as the 
fullest authentic recension. M. Léopold Delisle has given reason for 
believing that MS. Lat. 6190 (Bibl. Nat.) represents the rough copy from 
which the author worked in completing his final recension. But there is 
also in the Bibliothéque Nationale a third text (MS. Lat. 5926), somewhat 
fuller than that accepted by Waitz and M. Chavanon. M. Lair’s second 
volume is intended to prove that this third text is at least of equal 
authenticity with the others, and may be accepted as an authority where 
it adds to the statements of the others. The rough draft, he maintains, 
was the foundation of a lost archetype ; the manuscript followed by the 
editors is an abridgment, while MS. Lat. 5926 is a fuller copy of the 
archetype. If this is so, then the archetype was of extraordinarily little 
value as an historical work, and the scribe of MS. Lat. 5927 showed a 
sound discretion in his omissions. We refer the reader for an illustra- 
tion to p. 157 of M. Lair’s second volume. 

As for the letters of Gerbert, few can have studied the theory of Dr. 
Bubnov and Havet without feeling that it raises more difficulties than it 
solves. It may be taken as proved that the existing manuscripts are based 
upon a single archetype, now lost; also that in the archetype some 
passages were written in the shorthand known as Tironian. But from 
this position it is a far cry to the assumption that the archetype repre- 
sented a book of rough copies, made by Gerbert himself, in which chrono- 
logical order was accurately preserved. The scantiness of the collection 
is an argument against this hypothesis ; and, moreover, some of the letters 
are addressed to Gerbert ; others do not seem to be the product of his pen, 
while others are probably out of their proper sequence. We may take it as 
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proved that the original editor was acquainted with the main facts of Ger- 
bert’s life, and that he attempted to make his order chronological. Further 
than this itis hardly safetogo. Since the salutatio is sometimes missing 
the editor may have relied upon rough copies; but he may also have em- 
ployed copyists in different quarters who worked upon different systems, 
and sometimes omitted whatever they held to be unimportant. It is 
instructive to notice that the editor, whoever he was, seems to have de- 
pended chiefly upon the salutationes in making the explanatory rubrics 
which are prefixed to some of the letters; where the salutatio is want- 
ing he frequently fails to give a rubric. This seems to show that he 
cannot have been identical with Gerbert, nor have worked under Gerbert’s 
eye. Havet relies upon the nature of the lacunae in the text which 
he denotes as P to prove that it was published in the lifetime of Gerbert. 
But these omissions are such as any editor, who was zealous for the 
honour of the papacy, might make. Dr. Bubnov believes that MS. P 
belonged to Cluny ; this fact, if proved, would suffice to explain its pecu- 
liarities. Arguments of these kinds are raised by M. Lair, sometimes with 
considerable effect. Unfortunately his criticism in matters of detail is 
usually too fanciful to be of value. For instance, in dealing with the 
famous letter ‘Ea quae est Hierosolimis’ he is not content to show that 
it would be more appropriate and intelligible if written after the fall of 
the Holy Sepulchre, but he must needs find in it an adaptation of the 
encyclical of the pseudo-Sergius. The parallelisms to which he calls 
attention are microscopic ; both writers use the same kind of common- 
places. But the writer of the letter attributed to Gerbert was an accom- 
plished rhetorician ; the pseudo-Sergius was a scribbler whom no writer 
of literary pretensions was likely to imitate. The evidence for the 
authorship of ‘Ea quae est Hierosolimis’ is slight; but if we regard it, 
with Havet, as a circular demanding pecuniary contributions, or with 
Riant as a mere rhetorical jew d’esprit, it may well be from Gerbert’s 
pen. The style is his; the prosopopoeia, though bold, has a parallel in 
Ep. 155 (ed. Havet). 

The chronological arguments into which M. Lair enters are peculiarly 
weak. He points out the difficulties which are involved in accepting the 
dates of Havet for the conference at Breisach and the sieges of Laon. 
But he outdoes Pertz in his adhesion to the chronology of Richer; it 
may be true that the edition of Waitz takes unwarrantable liberties with 
the text of this author, but it is equally certain that Richer’s account of 
the years 987-91 contains some serious confusion. Richer could only 
be justified by an alteration in the accepted date of the council of Verzy. 
M. Lair fancies that he has proved 992 to be the proper date ; but his 
own evidence clearly confirms the accepted date of 991, for his authori- 
ties, while differing in many details, are agreed that the council fell in 
the fourth indiction. This indiction ended in August 991. At present 
then, however much we may suspect Havet’s synthesis of the evidence 
contained in Gerbert’s letters, we must allow that the materials for 
modifying his hypothesis are still to seek. On one matter of fact we 
may, perhaps, accept Richer’s testimony. He tells us that the siege of 
Laon was finally broken up because Hugh Capet’s camp was destroyed 
by fire, and that the fire occurred after Adalbero Ascelin had escaped 
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from Laon. Now the letters, as arranged in the manuscripts and Havet’s 
edition, speak of the fire as occurring long before the conclusion of the 
siege, and while Adalbero Ascelin was still a prisoner (Epp. 121 and 185). 
And to allow that letters 121 and 135 are out of their proper order with 
regard to one another is to acknowledge that Havet’s theory of the letter 
book must be abandoned. One exception is as good as a dozen in such a 
case. But until we have more evidence we can only deal negatively with 
Havet’s theory, and a large number of Gerbert’s letters must be left 
undated. H. W. C. Davis. 


Political Theories of the Middle Age. By Dr. Orro Gierke. Trans- 
lated, with an Introduction, by F. W. Marrnanp, LL.D., D.C.L. 
(Cambridge: University Press. 1900.) 


Tus volume contains Professor Maitland’s translation of a single section 
of one of the three volumes of Dr. Otto Gierke’s monumental work, ‘ Das 
deutsche Genossenschaftsrecht.’ Of the patient and enormous erudition 
of Dr. Gierke’s work it would be impertinent to speak; all students of 
medieval ideas must go to his pages to quarry their material. Not 
contented to explore, he has minutely and conscientiously surveyed 
neglected tracts of literature. ‘It is not probable that for some time to 
come any one will tread exactly the same road that I have trodden in long 
years of toil.’ Dr. Gierke’s prediction is likely to stand; but it will owe 
its verification not so much to the tediousness of the task involved as to 
the well-grounded confidence in his thoroughness and impartiality. Yet 
Dr. Gierke has not filled his commonplace books without a definite 
purpose in view. It is as the head of a school of jurisprudence, as 
the authoritative exponent of a notable political theory, that he is to 
be considered. For many years German jurisprudents have taken sides 
in a stubborn debate between ‘ Romanists’ and ‘ Germanists,’ and if 
‘Germanism’ is now victorious all along the line it is to Dr. Gierke and 
his stupendous historical researches that its ascendency is chiefly due. 
Far more than his predecessors Beseler and Gerber he has based his 
conclusions on the historical method. In this point, then, we may claim 
that the greatest opponent of Savigny’s school is the most genuine of his 
disciples. Savigny, it must be remembered, was committed to a struggle 
with ‘ Revolution ideas;’ he was the herald of evolution, the pioneer of 
the historical method. But Savigny was also the great ‘ Romanist.’ In 
the revival of the study of Roman law he found the instrument of his 
attack, and if Roman law were indeed the common law of Germany 
Savigny’s historical studies could have only one result. German law 
must become the genuine, unadulterated law of the ‘ Digest.’ If, then, 
Savigny repudiated the Napoleonic code, Dr. Gierke has taken a further 
step. He has protested in the name and by the argument of the historical 
method against the ‘ reception’ of Roman law into Germany at all. In 
plain fact Roman law was the law of Rome made by Roman lawyers for 
Romans. The genius of Germany felt it to be an alien, and chafed under 
the yoke. ‘ The land that saw Luther burn one “ Welsh ” “ Corpus Iuris ” 
had meekly accepted another.’ Until the law of Germany becomes 
‘germanised’ through and through it will be no German law, for the 
deepest consciousness of the German folk will not speak through it. 
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But even this was not the limit of the mischief. It was not the 
genuine Roman law which Germany received, but an italianised version, 
very largely manufactured in the papal Curia. When Innocent IV 
rounded into completeness the canonical theory of corporations he had 
before his eyes, as the typical corporation, ‘no medieval city, village, or 
gild, but a collegiate or cathedral church.’ Now the person of such a 
corporation must be immortal; it must be capable of perpetual owner- 
ship and yet incapable of delict. Hence it must be a fictitious person, 
idealised beyond all suspicion of a concrete embodiment, for it must 
enjoy all the legal profits and suffer none of the legal burdens of a 
persona. For good and for evil—mainly, in Dr. Gierke’s eyes, for evil— 
this persona ficta has operated vigorously in what might prima facie 
appear to be very alien departments of speculation. It has been responsible 
for much popular thought and for much political philosophy. 


The failure of medieval theorists to grasp the personality of the state 
appears as a central defect, whence, in later times, evil consequences are likely 
to issue. It will be seen that the stream of political theory, when it debouches 
from the defile of the middle age into the sunlit plain, is flowing in a direction 
which, albeit destined and explicable, is not regarded by our author as ultimate. 
However much the river may be gaining in strength and depth and heredity as 
it sweeps onward towards the Leviathan and the Contrat Social, its fated course 
runs for some centuries away from organisation and towards mechanical con- 
struction, away from biology and towards dynamics, away from corporations 
and towards contractual obligation, away (it may be added) from Germanic 
lands and towards the Eternal City. 


It would be well that students of the history of English political 
theories should take due heed, and that they should learn to go first of all 
to the lawyers for help in their interpretation. ‘ Political philosophy,’ as 
Professor Maitland justly reminds us, ‘is apt in its youth to look like a 
sublimated jurisprudence ;’ and long after it has ceased to acknowledge 
a conscious obligation it tacitly confesses its source. When Hobbes made 
his claim, ‘Civil philosophy is no older than my book “ De Cive,”’ he 
might have added that in the genius of law he found his inspiration ; 
and when a professed lawyer, John Austin, vindicated his memory his 
sympathies were enlisted by one who had ‘ operated’ so successfully in 
philosophy with a stock in trade of legal categories. ; 
Professor Maitland’s preface has a twofold aim, expository and 
didactic. His first object is to set the chapter he has translated in its 
context; his second, to impress on English lawyers their philosophical 
bankruptcy and to provide English political philosophers with a new 
medium of thought. Anticipating the objection that the theory of 
corporations is a weak peg on which to hang a theory of the state, he 
argues that ‘ when all is said there seems to be a genus of which state 
and corporation are species. . . . Let it be allowed that the state is a 
highly peculiar group-unit; still it may be asked whether we ourselves 
are not the slaves of a jurist’s theory and a little behind the age of 
Darwin if between the state and all other groups we fix an unmeasurable 
gulf and ask ourselves no question about the origin of species." How far 
the lawyers will take their lesson to heart we would not presume to 
predict; but philosophers have already shown signs of grace. It is 
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likely that the movement in English thought will learn to express itself 
under the inspiration and through the medium of a conception of evolution 
drawn from biological science ; a distinguished group of French psycho- 
logists are attracting attention by their studies in social psychology ; the 
Germans, led by Dr. Gierke, are applying the new ideas in the field of 
‘ law. But whether the object of focus be the evolution of society, the 
study of public opinion, the psychology of the crowd, the German ‘ state 
idea,’ the ‘tribal conscience,’ or the ‘ real will,’ the problem is funda- 
mentally the same—the problem not of the individual, but of the group, 
the ‘ fellowship.’ W. G. Poason Smiru. 





































Calendar of the Patent Rolls. Richard II. 1385-1389. (London: 
H.M. Stationery Offige. 1900.) 


j Tue third volume of the admirable ‘ Calendars of the Patent Rolls’ of 

Richard II’s reign, prepared by Mr. G. J. Morris, throws welcome light 

upon those critical years in which the situation created by the lavish 
extravagance of the headstrong young king grew more and more strained, 
and ended in civil war and the tragedy of the Merciless Parliament. It 
! provides a full commentary upon the grave indictment of his government 
by his council which Nicolas was unable to date but which is certainly 
prior to December 1385. Richard did not at all strictly observe the 
undertaking he seems to have entered into in the previous year to consult 
the privy council (whose first extant dated minute belongs to 1386) on all 
matters of importance. Its advice and assent is indeed frequently 
expressed on the rolls of these years, but they can hardly have really 
approved of grants which ran flatly counter to the principles they had 
laid down. Making every allowance for the burdens imposed by the 
war—the force, for instance, vainly raised for the relief of Ghent in 1385 
made necessary a loan of 5,000/. from the Bardi—there is ample evidence 
that Richard was throwing money recklessly away. Escheats and estates 
in ward were scattered among his courtiers, and the king’s clerks, 
especially Richard Medford, were loaded with benefices all over the 
country. No wonder there was grumbling when Michael de la Pole was 
granted 500/. a year with the earldom of Suffolk. Gloucester, the severest 
critic of the king’s proceedings, had accepted an even larger provision, 
but the king’s uncle had to keep up a certain state. What is perhaps 
iB | the most interesting entry on these rolls may be mentioned here. In 
December 1387, it will be remembered, Gloucester and other great nobles 
took up arms against the king’s favourite, Oxford, whose forces they 
dispersed on the 20th of that month at Radcot bridge. Three days before 
the battle Philip of Burgundy addressed proposals for peace negotiations 
not to the king and his council, but to Gloucester personally. His reply, 
given on the roll because he got an indemnity for it, was delayed for six 
months by grosses busoignes touchantes mon dit Seignur le Roy et son 
royaume (p. 503)—by the Merciless Parliament in fact. As to the 
honesty of the lords appellant the rolls certainly show that they made a 
serious attempt to put a stop to the frittering away of the crown revenues 
(pp. 817, 8320). Among other ill-advised proceedings of the young king 
mentioned in the protest of the council referred to above, and abundantly 
illustrated here, are the lavish grants of pardon for murder and other 
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serious offences at the instance of influential courtiers, and the numerous 
grants of exemption from irksome offices. No one who goes carefully 
through these pages will regard the council’s warning on this latter head as 
too strong—car autrement il ne trovera a peine nul suffissant homme a 
passer en enqueste ne destre visconte ne autre officier. In the field of 
social progress we note a good many cases of villeins subtracting their 
services in an organised way. In one case they had bound themselves 
together by oath (p. 178). There is some information relating to the 
formation of a gild at Lichfield (pp. 373, 380) and the foundation of 
Durham College, now Trinity College, at Oxford. The student of the 
Anglo-Norman period will find several charters of Stephen and Henry II 
recited. In that granted by the latter (as duke of Normandy) to the 
abbey of Troarn (p. 373) the reading of the roll, Regis comite Cornubie, 
should of course be Regin{aldo] comite Cornubie. 

The index, now printed in a much clearer and handsomer type, comes 
as near the ideal as one can reasonably expect. The subject references 
have been increased, and might very well be put together in a separate 
‘Index Rerum,’ such as forms so useful a feature of Mr. Round’s calendar 
of documents from French archives. An entry relating to Baldwin de 
Redvers and Isabella de Fortibus, described inter alia as lord and lady of 
the Isle respectively, is indexed under ‘ Isle,’ but not under ‘ Wight.’ The 
Bologna Grassa of p. 501 is more probably Boulogne than the Italian 
Bologna. In the list of Richard’s officers the ‘keeper of the king’s 
ostrich’ (p. 27) is unluckily omitted. Puddle Trenthead (p. 702) should 
be Piddletrenthide. JAMES TAIT. 


The Council of Constance to the Death of John Hus. By Jamzs 
Hamintton Wyure. (London: Longmans. 1900.) 


Mr. Wytte’s Ford lectures form an interesting and useful little volume, 
although we are at a loss to understand the reasoning by which they 
can be represented as lectures on English history. There was, it is true, 
an English element in the council, and an important one ; and English and 
foreign relations may, with the exercise of ingenuity, be discussed, as Mr. 
Wylie shows, in consideration of the activity of Sigismund ; but except 
for these few early pages it is impossible to say much about this country, 
and only constructively can this book be said to be concerned with our 
national history. Still a short monograph on one of the most interesting 
events in history is a welcome thing, although it will hardly supersede 
the admirable account given by the late bishop of London, to say nothing 
of continental writers. The story is well told and the essential features 
of the movement grasped, as was to be expected from a man of 
Mr. Wylie’s industry as an investigator. There is, after Mr. Wylie’s 
style, an undue statement of detail without enough attempt at forming a 
real picture. Still he does enable us to see the council at work, and 
something of its connexion with general politics. Perhaps Mr. Wylie 
scarcely realises the revolutionary nature of the conciliar aims, a fact 
well brought out by Dr. Creighton. Most of us have forgotten it, owing 
to the fact that this constitutional movement failed in the end. The 
papacy triumphed over the reformers, and made ridiculous the dreams 
of Gerson, D’Ailly, and Zabarella. There was to be no chance of an 
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internal reformation, and the revolution which these conservative liberals 
resisted in the person of Hus was to burst upon the next century with 
a fury that was all the greater that it had been so long pent up. But, 
as Mr. Wylie says, the great assemblage at Constance was no merely 
clerical gathering but a vast political congress, a Reichstag of Christen- 
dom, and the importance of the council in the political was at least as 
great as it was in the ecclesiastical sphere. It is in fact the watershed 
that divides the medieval from the modern world both in politics and 
religion. And it is for that reason that Mr. Wylie’s book ought to have 
a wide circle of readers. Lectures iii. and iv. are from this point of 
view the most serviceable; the description of Sigismund in lecture i. is 
useful in its wealth of illustration. The last two lectures are on the trial 
and death of Hus, and will meet with more criticism. The author has a 
contempt for scholastic theology, which prevents him from entering into 
the controversies about the real presence ; and the tone of these chapters 
shows a certain bias, which renders them far less valuable as judicial 
opinions than the cool-headed analysis of the late bishop of London. Still 
they are very interesting, and there is much truth in the conclusion that 
those writers have best gauged the essence of the story of John Hus who 
see in it a struggle for swpremacy between the right of the state to 
protect freedom of thought and the right of the church to repress the 
heretic, resulting in an unconditional surrender of the former. 

Mr. Wylie challenges attack in ‘L’Envoi.’ He strives to defend 
himself against the charge of over-minuteness by arguing in favour of 
exact investigation. Mr. Wylie does not seem to see that; minute- 
ness of investigation does not of itself justify over-elaboration of de- 
tail in a modern historian, working up materials for modern readers. 
Minute discussion of controverted points is another thing, and as a rule 
should come separately, either in an appendix or in isolated papers. The 
other point Mr. Wylie strives to make is in regard to style; he says it is 
a ‘God-given gift.’ But to a certain point, like anything else, it can 
be acquired, as a glance at current journals will show. No care can give 
a man ‘the art that carries all by storm,’ but care can always save a man 
from the worst defects of style. If students could realise that knowledge 
must be not only acquired but expressed, we should not have to complain 
of such an entirely indefensible sentence as this :— 

According to this a marriage could be arranged between the royal families 
of France and England; and inasmuch as the king of France had often written 
and informed him how the duke of Burgundy had killed the duke of Orleans 
and driven his son from the court, but had at last been condemned as a 
traitor, and all his lands declared to be confiscated, it was now proposed that the 
three kings should proceed jointly against him and his brother the duke of 
Brabant, with whom Sigismund had his own individual quarrel, on the under- 
standing that the king of England should receive all his sovereign rights over 
Flanders, little knowing apparently that the duke of Burgundy was at that very 
time arranging to hand over four Flemish ports to the king of England and to 
do homage to him for the whole county of Flanders of his own accord. 


It is nonsense to say that a man need write sentences 149 words long, 
unless it gives him pleasure, though what pleasure he gets from it, save 
that of giving pain to his readers, it is hard to say. But an author 
who goes out of his way to write like this has no locus standi when he 
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pleads of his style that he knows it is bad, but he cannot help it. A boy 
of thirteen could be made to help it. 

It is a great pity the book has neither index nor references; for this 
destroys its value to the student. On the other hand the ‘ preliminary’ 
notice contains an admirable discussion of the authorities and a pertinent 
description of Hermann von der Hardt’s work, whose monumental industry 
is only equalled by its monumental confusion of arrangement. 

J. Nevinwe Fiaeis. 


History of the German People at the Close of the Middle Ages. By 
JOHANNES JANSSEN. Vols. III. and IV. Translated by A. M. 
Curistie. (London: Kegan Paul. 1900.) 


THESE volumes, which correspond to volume ii. of the original, should 
find many English readers, for the period of German history covered by 
them is unusually full of movement, and their subject is not nearly so 
difficult or dry as that of Dr. Janssen’s introductory volume. The 
general reader may indeed, if he will, begin his studies at this point. 
The opening chapter on ‘Humanism in Germany,’ if combined with 
that in the fifth volume of Dr. Creighton’s ‘ History of the Papacy,’ will 
probably give him as much as he cares to know upon this question. 
With Luther’s appearance the dramatic interest of the book begins. The 
diet of Worms leads to the so-called knights’ war, and this is followed 
by the social revolution of the German peasantry. 

Nobody can complain that such a tale is dull, and the translation 
runs a smooth and pleasant course. Those who have read the German 
original will regret the absence of a large part of Dr. Janssen’s illustra- 
tive notes, which are even thought by some to constitute the chief value 
of his work. The problem was doubtless difficult for both publisher and 
translator, since these notes, if included in full, would probably have 
entailed an additional volume. But arbitrary selection from such a wealth 
of illustrative matter requires the knowledge of a skilled historian. 
There are symptoms that the translator is not such. Dr. Janssen has 
not, indeed, laid such pitfalls for his translator as in his first volume, 
but in spite of the general merit of the rendering there are a regrettable 
number of false steps and slips. Thus, ‘a council of waggons which 
settled matters with rifles and cartridges’ (Biichsen und Carthaunen) 
is a strange anachronism for the year 1522. Die Wegnahme der Moldau 
is rendered‘ the blockade (sic) of the Moldau,’ as if die Moldaw were a 
river and not the name of the province of Moldavia. ‘The Suabian 
League, it [i.e. the Christian Union] said, stipulated only for divine 
right and justice.” This makes pure nonsense, for the ‘ Christian Union’ 
of insurgent peasants is here confused with its enemy, the Suabian 
League. A reference to the original shows the mistake to arise from 
negligence of grammar. Sie begehre, erkldrte die \christliche| Vereini- 
gung dem Schwiibischen Bunde, nur das géttliche Recht. A similar 
mistake occurs in the translation of a passage in a well-known despatch 
of Aleander’s. Dr. Janssen writes, Es sei jetzt in Deutschland ein 
Aufruhr gegen den apostolischen Stuhl ausgebrochen, wie er [Aleander] 
einen Solchen schon vor fiinf Jahren, aber ohne Glauben zu finden, dem 
Papste vorausgesagt habe. The translator renders this, ‘A revolt 
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against the apostolic chair, such as, without being credited, the pope had 
predicted five years ago, had now broken out in Germany.’ This is a 
singularly unfortunate mistranslation in a highly controversial work, for 
it credits the pope with the very prediction which he had blindly neglected. 
The translator is apparently a townsman, for agricultural operations 
are curiously maltreated. Thus ‘the rivers were so swollen that in the 
lowlands the seeds had floated to the surface’ represents, Die Fliisse 
waren so angeschwollen, dass in den Niederwngen alle Saaten iiber- 
schwemmt waren. The luckless peasants, who were forced to plough, to 
sow, to reap, to garner, to hew wood, find their culminating misery not, as 
Dr. Janssen writes, in ditching—Graben machen—but in digging graves. 
We may assure our readers that a pair of highlows and a felt hat did not 
make up their clothing, as we are told by the translator, who has 
indiscreetly discarded the decent smock (Zwilchgippern) of the original. 

Normalisation is troublesome to every author, but in a translation 
of a work where technical terms frequently appear care is peculiarly 
necessary. It is careless to call, in the same page, the same institution 
Reichsregiment (which is printed both with and without italics), imperial 
council, and council of regency. So also Kammergericht and imperial 
chamber occur in the same sentence. The palatine elector poses 
occasionally as Kurpfalz. Alsace and Alsatia are found together, whilst 
Steyer alternates with Styria. Braunschweig and Saxony form an ill- 
sorted pair. There are other evidences of need of revision; the German 
sentences which remain in the text are usually but by no means always 
translated ; e.g. the phrase viereckige Dinge zu vergleichen und herwiederwm 
receives no explanation. ‘ Literat’ and ‘ canonicus ’are not English words, 
nor is it usual in English to write that Hus was burnt at the council of 
Cosnitz. French-speaking magnates should not receive the title of 
Robert von der Marck and the Herr von Chiévres. Among miscellaneous 
slips may be mentioned Langenfalza for Langensalza, a ‘contingency of 
prelates’ for a ‘contingent,’ Laurentius Balla for Valla, Glareamus for 
Glareanus. We have no wish to discourage the translator by dwelling 
on these defects, but, as there are at least eight volumes to follow, it is a 
kindness to emphasise in good time the need of carefulness. 

E. ARMSTRONG. 


The Reformation Settlement examined in the Light of History and Law. 
By the Rev. Matcorm MacCott, D.D. Eighth edition. (London: 
Longmans. 1900.) 


THE eighth edition of Canon MacColl’s book contains fresh matter in the 
shape of a lengthy examination of the recent Lambeth decisions, and a 
reply to Professor Maitland’s article in the Fortnightly Review for 
December 1899. With the ecclesiastical questions discussed by Canon 
MacColl we have here no concern, but there are one or two points of 
purely or primarily historical interest which call for notice in this 
Review. The most important of these is the question, When did the 
first Act of Uniformity receive the royal assent, in the second or in the 
third year of Edward VI? The balance of evidence seems to be on the 
side of Canon MacColl and the third year, and we wonder that he did 
not cite in support of this view the authority of Sir Thomas Smith, who, 
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as secretary of state, piloted that act through both houses of parliament. 
Smith makes it quite plain (‘De Republica Anglorum,’ 1583, p. 42) that 
the rule was for all acts of parliament to receive the royal assent on the 
last day of the session, which in this case was 14 March, 3 Edward VI, 
and the entire absence of evidence to the contrary is strong presumption 
that the usual course was followed in the case of the first Act of Uni- 
formity. We cannot, however, concur in Canon MacColl’s argument 
that there was insufficient time for the royal assent to be given by com- 
mission between 22 Jan. 1548-9, when the bill finally passed the 
house of lords, and 27 Jan. following, when Edward’s second year 
ended. The bill for the attainder of the duke of Norfolk did not pass the 
house of commons until 24 Jan. 1546-7, but it received the royal 
assent by commission only three days later. Possibly, too, Canon Mac- 
Coll builds too much (p. 605) upon the general act of pardon ; such acts 
were passed by most parliaments, and were usually the last, or next to 
the last, business of the session. The main piece of evidence adduced for 
the second year is the fact that under that year the young king notices 
the passing of the Act of Uniformity in his journal, but if Canon MacColl 
had examined this passage a little more closely he would have been able 
materially to strengthen his case. He argues that Edward’s failure to 
mention any commission proves that there was no such commission. 
‘The passage,’ he says, ‘must have been written within four days of the 
close of the second year. He could find time to note . . . the granting 
of a subsidy, and the condemnation and execution of Lord Sudeley and of 
Sir Thomas Sharington ... all in the last week of his second year.’ 
The passage assuredly was not written ‘ within four days of the close of 
the second year,’ and probably not for months after the commencement 
of the third ; the attainder of Sir William (not Sir Thomas) Sharington, 
who, by the by, was not executed, did not pass until 7 March 1548-9, 
Lord Seymour of Sudeley was not executed until 20 March, and the grant- 
ing of a subsidy was the last business of the session. Edward’s mention 
of the Act of Uniformity under his second year no more proves that it 
was passed in that year than his mention of Seymour’s execution under 
the same year proves that the lord high admiral was beheaded seven 
weeks before his death. 

The other novel feature of the book is Canon MacColl’s rejoinder to 
Professor Maitland’s examination of the theory that the Prayer Book of 
1559 was submitted to convocation. Canon MacColl still adheres to his 
theory. ‘ My guess,’ he says (p. 736), ‘ was that the Marian bishops—at 
least those who appeared in parliament—having formally refused their 
assent to the revised Prayer Book, their votes were ignored as invalid, 
and an informal synod of clergy and the surviving Edwardine bishops 
was called to examine the book.’ Dates, as Canon MacColl says, are 
important here, but we confess to being not quite able to follow his 
chronology. He has himself pointed out that the Marian bishops had 
nothing to do with the Prayer Book in convocation, so these votes form- 
ally refusing their assent to it must have been recorded in the house of 
lords, where the first reading of Elizabeth’s Act of Uniformity was taken 
on the 26th, the second on the 27th, and the third on the 28th of April 1559. 
Neither the act nor the Prayer Book it enforced could have been altered 
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after that date. Where then did the deliberations of this ‘informal 
synod’ come in? Canon MacColl’s theory seems to require an interval 
between the moment when the Marian bishops voted against the bill and 
the moment when the majority of peers voted for it, and into this interval 
are to be packed the deliberations on the Prayer Book of this ‘ informal 
synod of clergy and the surviving Edwardine bishops.’ Surely, if this 
informal synod ever met, some other reason for its summons must be 
suggested than the invalidity of the votes which the Marian bishops cast 
against the enactment of the Bill of Uniformity. We have no space to 
discuss the many questions involved in Canon MacColl’s theory: why, if 
their votes in the house of lords were invalid, they were allowed to 
vote at all; why, if their canonical status was defective, they were 
allowed to sit in convocation, to protest against every prospective reform, 
and by their presence to render impossible the desiderated canonical 
authorisation of the Prayer Book ; why, if Bonner had been legally and 
canonically deprived in 1549, the house of lords in 1559 refused to pro- 
nounce that deprivation lawful, why it refused to validate leases made 
by Ridley in which the only flaw was his alleged uncanonical status, and 
why a bill enabling Elizabeth to restore bishops appointed ‘ canonically ’ 
under Edward failed to become law ; whether the appointment of bishops by 
the king’s letters patent, in pursuance of 1 Ed. VI, c. 2, was canonical, and 
if it was why that statute was not revived by Elizabeth ; and whether a 
defect in canonical status invalidated a bishop’s votes in the house of 
lords, where he sat by a temporal and not by a spiritual title, in virtue 
of his barony and not of his bishopric. 

We pass on to the famous document on which Canon MacColl mainly 
relies for his contention. It has been ‘discovered’ many times. Professor 
Maitland discovered it, the Rev. T. A. Lacey discovered and printed it in 
his tract on the ‘ Acts of Uniformity,’ while Canon MacColl points out 
that the document is noted in the Calendar of Domestic State 
Papers, and printed in Mr. Wayland Joyce’s ‘ The Sword and the Keys.’ 
To these we may add that it is also printed in extenso, with comments, in 
the late Mr. Gilbert W. Child’s ‘Church and State under the Tudors,’ 
1890, pp. 309-311. Professor Maitland, Mr. Lacey, and Mr. Child all 
regard its value as slight, but to Professor Maitland’s emphatic descrip- 
tion of it as ‘rubbish’ Canon MacColl opposes the facts that, on the 
unimpeachable testimony of Sir Joseph Williamson, one of the copies of 
the document is in the hand of Sir Thomas Wilson, ‘a man of knowledge 
and integrity,’ that it was considered worth preserving by successive 
keepers of the records, and worth calendaring by Mr. Robert Lemon. 
The relevance and value of these facts are disputable; keepers of the 
records have fortunately no power to destroy documents entrusted to their 
care, and Sir Thomas Wilson’s integrity we take leave to doubt. The 
document must stand or fall by internal evidence ; its point of view is 
similar to that taken by Sir Robert Cotton (1571-1631) in his ‘ Answer 
to certain Arguments . . . urged . . . to prove that Ecclesiastical Laws 
ought to be enacted by Temporal Men ;’ but one would hesitate to attri- 
bute to so careful an antiquary as Cotton a document so full of errors as 
this. As Professor Maitland has already pointed out, it makes Cheney a 
bishop in 1559; Canon MacColl minimises this blunder, on the ground 
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that Cheney became a bishop three years later, but the error is sufficient to 
dispose of the claims of the document to be even based on contemporary 
materials. It declares that Oglethorpe retained his see under Elizabeth, 
though he was deprived in 1559. Its list of Marian bishops omits three, 
York, Chester, and Ely, who were present in parliament; and two 
Edwardine bishops, Scory and Coverdale, are included who almost 
certainly did not return to England until the autumn. We are left, 
therefore, with absolutely no evidence for the alleged ‘informal synod’ 
beyond doubtful deductions from equally doubtful premises. Undue 
stress, moreover, has been laid on the destruction of the records of convo- 
cation. They survived until 1666, and before that time two competent 
ecclesiastical historians had made full use of them—Thomas Fuller and 
Peter Heylyn. Fuller may be passed over as biassed in favour of low 
church views, but Heylyn rests under no such imputation. He was him- 
self engaged in controversy with one who cavilled at the English church 
service as lacking ecclesiastical authority ; he was at the time of his 
researches clerk of convocation, and it is utterly incredible that, had the 
records under his charge contained a reference to any synod, informal or 
other, he should have neglected to use so material a piece of evidence. 
But really the controversy is narrowing down to a very fine issue; 
Canon MacColl only claims that the Prayer Book was submitted to an 
‘informal synod.’ Now what is the precise canonical authority of an 
‘informal synod’ sitting at the same time as a formal and duly elected 
convocation? Is it any greater than the legal authority of an ‘ informal ’ 
house of commons, which could not be proved to have been properly 
summoned or elected, and, if it sat at all, sat only to defy the legally 
summoned and duly elected houses of parliament? There is, indeed, no 
evidence that the Prayer Book was submitted to any convocation, formal 
or informal; there is not much more evidence that it was submitted to the 
censure of parliament; but it was submitted to a body of royal nominees 
sitting at Sir Thomas Smith’s house in Cannon Row. Elizabeth strenu- 
ously and consistently denied the right of parliament to meddle in ecclesi- 
astical affairs, but she reserved that right not to convocation but to herself. 
After her death the general power of the crown declined, and its authority 
in ecclesiastical matters was relaxed. Its control over the state passed to 
parliament, its control over the church fell into abeyance between parlia- 
ment and convocation, and neither has been able to establish an exclusive 
claim to the inheritance. A. F. Ponnarp. 


Papers illustrating the History of the Scots Brigade in the Service of the 
United Netherlands, 1572-1782. Extracted by permission from the 
Government Archives at the Hague, and edited by James Frereuson. 
Vol. I. 1572-1697; Vol. Il. 1598-1782. (Edinburgh: Scottish 
History Society. 1899.) 

THE armies of the United Netherlands during the whole history of that 

famous republic were largely recruited from foreigners, and this is more 

especially true of the period covered by the eighty years’ war of 
independence. There were English and Scottish regiments upon the 

permanent military establishment first of Holland and Zeeland (1572- 

1576), then of the states-general of the Netherlands (1576-1579), then 
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of the states-general of the United Provinces (1579-1688). On the 
accession of William III these regiments were taken into British pay, but 
the Scots returned into Dutch service in 1697, and continued, as before, to 
do more than their share in fighting the battles of their adopted country. 
This remarkable connexion did not come to an end till 1782. The papers 
published by Mr. Ferguson are derived from the records contained in the 
archives of the United Netherlands at the Hague, .e. from the resolutions 
and secret resolutions of the states-general, the resolutions of the 
council of state, the diplomatic correspondence, the documents relating 
to the military establishment known as ‘ the states of war,’ and others, 
also for the earlier years the resolutions and pay lists of the province of 
Holland. 

The first of the three regiments, that formed what was known later 
as the Scots brigade, dates from 1572. From that time onwards Scots 
companies fought under the Dutch flag. The corps appears to have 
had its complete regimental organisation from 1588, if not before. Its 
first commander was named Harry Balfour, 1574-1580; its first colonel, 
Barthold Balfour, 1586-94. The second regiment was raised in 1608 by 
Lord Buccleuch, its colonel from 1608 to 1612. The third was formed in 
1628, dissolved during the wars of Charles II, but replaced by a new regi- 
ment in1678. Atdifferent times otherregiments were raised for special emer- 
gencies, but were not permanent like the three named. The extraordinary 
thing about this brigade (to quote a letter dated 1787, probably addressed 
to the secretary of state for war, from the Belsyde papers, ii. 525) is 


that it has always continued in the service of the states-general, with the 
approbation of the sovereigns and under the sanction of the laws of their 
country, excepting a short interruption during the war between Charles II and 
the republic ; but at that time almost all the Scotchmen in the brigade returned 
to their native country, where they were most honourably received; yet so 
great was the respect of the republic for the corps that they kept up its name, 
uniform, colours, and words of command, though it then consisted almost entirely 
of foreign officers and soldiers. . . . All the recruits forthe brigade ' were always 
attested before his majesty’s justices of the peace. They were quartered in the 
castle of Edinburgh, or other of his majesty’s forts or garrisons, till there was an 
opportunity of conveying them to Holland; and if any of them deserted 
warrants were granted for apprehending them in the same form as if they had 
been enlisted for his majesty’s immediate service; and at all times not only 
the natives of Britain serving in the brigade but their descendants for any 
number of generations, though born in a foreign country, while they continued 
to serve in the corps, have been always entitled to the privileges of Scots, and, 
since the union, of British subjects without any bill of naturalisation. 


In a short account of the brigade (written in 1797 by its chaplain, Dr. 
William Porteous) we read, ‘The men always swore the same oaths as 
other British soldiers . . . their colours, their uniform, even the sash 
and gorget were those of their country, and the word of command was 
always given in the language of Scotland.’ Such indeed were the 
close and intimate relations between Great Britain and the Dutch 
republic (with the exception of a portion of two decades, 1653-1674) that 
a large body of regularly organised British soldiers were paid by the 
states-general, and fought and bled in the defence of the Netherlands. 


'! This is strictly true only of the eighteenth century. 
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They formed, as the famous stadtholder, Frederick Henry of Orange, a man 
not given to indiscriminate eulogy, publicly described them, ‘ the bulwark 
of the republic.’ 

A large number of the documents that have been printed in these 
volumes do not possess much interest of the wider kind, dealing as they 
do with matters of trivial military detail, or disputes about pay and 
pensions, but they are worth preserving, as illustrating the peculiar 
relations and the twofold allegiance of the regiments to their natural 
sovereign and to their adopted country. Their interest has been much 
enhanced by the copious footnotes. These contain a mine of informa- 
tion about the history of such well-known Scottish families as Balfour, 
Scott, Mackay, Douglas, Stewart, Halkett, Colyear, Cunningham, 
Erskine, Graham, Kirkpatrick, Murray, and many others. 

There is evidence that Scottish troops were serving in Holland in 
1572, if not before. Some hundreds were massacred by the Spaniards 
at the close of the memorable siege of Haarlem in 15738, and seven com- 
panies took part in the no less memorable relief of Leyden in the 
following year. There were Scots also in the garrison of Leyden, and a 
Scottish contingent helped the gallant burghers to drive off the Spanish 
assault upon the walls of Alkmaar. Thirteen companies marched with 
the states army that was routed, 81 Jan. 1578, by Don John of 
Austria at Gemblours. When all the rest fled before the furious onset 
of Parma’s cavalry the Scots alone stood firm and suffered terrible losses. 
Six months later the Spaniards met with their first check in the open 
field at Reminant, owing to the gallantry of the Scots and English 
regiments under Norris. In the great siege of Antwerp the Scots greatly 
distinguished themselves, particularly in the defence of Fort Lillo (1584), 
and in 1587 it was a Scottish garrison which compelled the victorious 
army of Parma to raise the siege of Bergen-op-Zoom. As the century 
drew to its close the number in the regiment was gradually increased 
until in 1597 Colonel Murray had under his command twelve companies 
of 150 men each. The campaign of 1600 was disastrous to the Scots. 
Maurice of Nassau, engaged upon the siege of Nieuport, sent forward a 
force, including the Scottish regiment, to the bridge of Leffingen to 
check the rapidly advancing army of the archduke Albert. They were 
unable to make head, however, against the vastly superior numbers of 
the enemy, and 600 Scots perished, all the wounded and prisoners being 
massacred. It was only a remnant whom their colonel, Edmond, who 
had escaped, was able to collect to take part in the great struggle before 
Nieuport, which, largely owing to the valour of the English troops, 
ended in the complete defeat of the archduke. After the victory the 
Scots were amongst the keenest in pursuit of the flying enemy, and 
exacted a merciless retribution for their slaughtered comrades. During 
the three years (5 July 1601 to 20 Sept. 1604) of the siege of Ostend 
the Scots had their full share in the glories and perils of Sir Francis 
Vere’s historic defence, and it was at the end of 1608 that the states 
took into their pay a second Scottish regiment under Lord Buccleuch, 
part of whom were at once despatched to the beleaguered town. In 1608 
it was the steadiness of Buccleuch’s men, with some English infantry, 
that saved the states cavalry from destruction at Mulheim. 
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During the twelve years’ truce the regiments were maintained on war 
footing, and in 1610 one Scots and two English regiments were 
despatched, under the command of Sir Edward Cecil (Lord Wimbledon), to 
assist in the siege of Juliers, which was taken. 

When war broke out again in 1621 employment was not lacking. 
When Spinola laid siege to Bergen-op-Zoom British troops (Scots and 
English) formed the backbone of the garrison, which so stoutly defended 
itself that the besiegers were obliged to retreat, after losing 10,000 
men. Sir Robert Henderson, who had succeeded Buccleuch in command 
of the second regiment, was killed while leading a sortie. In 1628 
Frederick Henry of Orange sanctioned the raising of a third regiment, 
and the three Scots regiments were part of the army with which at the 
siege of Hertogenbosch, in 1629, this great commander held his own 
investing lines successfully against a superior force of the enemy outside, 
while at the same time pressing on vigorously his attack upon the town, 
which was finally forced to capitulate. In this, one of the great military 
achievements of the age, the colonel of the second regiment, Sir John 
Halkett, was killed. The brigade again fought in the taking of 
Maestricht in 1682, and of Breda in 1637, both scientific triumphs of the 
besieger’s art. In 1638 a portion of the corps was sent with William of 
Nassau on an expedition to seize Fort Calloo, near Antwerp, but they 
were attacked by an overwhelmingly superior force while entangled in 
the swamps, and were almost annihilated. The composite character of 
Frederick Henry’s armies may be gathered by the fact that in 1644 the 
infantry consisted of one Dutch, three Scots, four English, and four 
French regiments. 

With the acknowledgment of their independence by the treaty of 
Miinster in 1648 a new epoch begins for the United Provinces; the 
eighty years’ struggle with Spain, which had brought to the Dutch an 
unexampled commercial and colonial expansion, was succeeded by twenty 
years marked by a series of fiercely contested wars with their old British 
allies for that dominion of the sea which was essential to the prosperity 
of England and Holland alike. The struggle with Cromwell did not 
affect the status of the Scots brigade in the Netherlands, for the soldiers 
who composed it did not acknowledge any allegiance to the Protector. 
But in the wars with Charles II of 1665-7 and 1672-4 it was otherwise. 
Recruiting was now forbidden, and the regiments became temporarily 
nationalised. As many, however, of the officers and men, who had become 
acclimatised in Holland, continued to serve, they never lost their identity, 
and were restored upon the old footing by William III after the peace of 
1674. In 1678 the position of the British regiments in the Netherlands 
was settled by a capitulation, one of the articles being, that the states 
‘ should send these regiments to be embarked for Great Britain, whenever 
the king should think proper to recall them.’ During the wars of William 
with the French at this period the British troops (the three Scots and three 
English regiments) under the earl of Ossory constantly distinguished 
themselves, notably at the siege of Maestricht in 1676, where one Scots 
and two English colonels fell, and in the attack on the lines of St. Denis 
in 1678. The brigade was sent to England in 1685 upon the summons 
of the king, in accordance with the capitulation, to put down the 
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rebellion of Monmouth. The Scots on their arrival were reviewed by 
King James on 3 July, who in writing to his son-in-law about the 
English regiments remarked, ‘If they be but as good as the Scotch 
regiments, which I saw this morning, I shall be doubly pleased ; for as to 
those I have seen, there cannot be, I am sure, better men than they are.’ 
The force returned to Holland without being called upon to fight, and 
the sovereign, on whom their appearance had made so deep an impression, 
soon had cause to regret that he consented to part with them; for 
when in 1688 James resolved to strengthen his cause by the recall of 
this powerful body of seasoned troops from the Netherlands, the states, 
acting under the advice of the stadtholder, refused permission for their 
embarkation. Leave, however, was given to any of the officers who 
wished to quit their service. The result was remarkable. Such was 
the aversion felt to James’s popish policy that out of 240 officers in the 
six regiments only sixty threw up their commissions, and the entire force 
accompanied the prince of Orange in his expedition to England and 
formed the solid nucleus of that picked force that landed at Torbay on 
the memorable 5 November. 

From this date till 1697 the brigade was incorporated in the British 
army and received British pay. The three regiments under General 
Hugh Mackay? were, 13 March 1689, sent to their native country to 
restore tranquillity in the northern kingdom. Mackay met the Jacobite 
army under Dundee at Killiecrankie, and on this occasion the ‘ Dutch 
brigade ’ did little to sustain its reputation. They were swept away by 
the furious charge of the Highlanders and lost heavily, especially in 
officers. During William’s subsequent campaigns against the French 
the three regiments, as part of the British army, took a prominent part 
in the bloody battle of Steinkirk, 1692, and of Landen, 1693, and were 
foremost at the storming of the breaches of Namur in 1695. After the 
peace of Ryswick, as parliament insisted on a reduction of the standing 
army, William retained the services of the Scots brigade by once more 
transforming them to their old position under the states-general, and 
three other Scots regiments in addition temporarily replaced (they were 
disbanded in 1714) the three English regiments, henceforth the 3rd, 5th, 
and 6th in the British army.* 

In Marlborough’s campaigns the ‘ Holland Scots’ were throughout in 
constant service. Portions of the brigade were present and’ suffered 
severely at Ramillies, Oudenarde, and especially at Malplaquet, where 
colonel the marquess of Tullibardine was killed. During the uneventful 
time which elapsed between the peace of Utrecht and 1742 much mono- 
tonous garrison duty in the barrier fortresses fell to their lot. General 
Philip Walter Colyear, who was no less than seventy years (1675-1745) in 
the service of the states, and fifty in command of his regiment (the 8rd), 
spent the last thirty as military governor of Namur. With the outbreak 
of the war of the Austrian succession came more stirring times. In the 
defence of Tournay, 1645, one of the regiments (the 1st) distinguished 
itself, and its colonel, Mackay, lost his life. The brigade at the fiercely 
contested battle of Roucoux (11 Oct. 1746) stood side by side once more 

* Colonel of the 1st regiment, 1677-92. 
* Now the Buffs, Northumberland Fusiliers, and Royal Warwickshire. 
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with British troops, and covered with great steadiness the retreat of the 
allies. The following year two battalions (1st and 8rd) acquitted them- 
selves gloriously at Bergen-op-Zoom. The town had been besieged for 
two months, when the French effected an entry, and almost the whole of 
the garrison evacuated the place as indefensible. But the Scots, though 
taken by surprise, were not so easily daunted, and for several hours 
attacked and attempted to drive out the constantly increasing forces of 
the enemy. Not till more than three parts of them were killed and 
wounded did they give up the struggle. Even then they did not yield. 
The unconquered 386, sole survivors of 1,510, cut their way through the 
opposing ranks, and marched off with colours flying to rejoin their 
comrades in the allied camp. 

Many of the printed documents during this period relate to the 
difficulties of recruiting. Especial care seems to have been exercised 
against the admission of Irishmen into the brigade, and after the 
rebellion of 1745 stringent precautions were taken by the British 
government to prevent the enlistment of Jacobites in the Dutch service. 
This gave rise, as might be expected, to a plentiful crop of difficulties 
and much wrangling and correspondence. The treaty of Aix-la-Chapelle 
(1748) brought another long spell of peace and the dull routine of 
garrison duty. The regiments were not recalled to fight for England 
during the seven years’ war, but the license to recruit in Scotland was 
for a while withdrawn. The presence of the Scots in Holland was so 
necessary in fact in the interests of the young stadtholder, William V, 
King George’s nephew, that the proposal for their departure, though 
made, was not pressed. But greater need was to arise, and Great 
Britain, in the stress of the American war, found it necessary to request 
that the brigade be sent back. This time even more serious difficulties 
were raised, owing to the openly expressed sympathy of the Netherlanders, 
especially of the inhabitants of the province of Holland, with the 
revolted colonists. The states-general insisted upon impossible con- 
ditions before giving their sanction to the embarkation, and in con- 
sequence the troops never left the Netherlands. As might be expected 
the relations between the two countries grew more and more strained, 
until at length, in 1781, Great Britain, though at the moment facing a 
coalition and apparently at the lowest ebb of her fortunes, declared war 
against the United Provinces. This, of course, at once raised the question 
as to the position of the Scots brigade. At last, in November 1782, the 
states-general brought the matter to a head by resolving that all the 
officers should take an oath abjuring allegiance to their native land, that 
the regiments should change the British red for Dutch uniforms, that 
the officers should provide themselves with orange sashes, that the 
colours should no longer be the Union Jack with the royal arms, but the 
Dutch tricolour with the arms of the province by which each regiment 
was paid, and that the word of command should henceforth be in the 
Dutch language. Six weeks only were allowed for deliberation. The 
great majority of the officers in consequence threw up their commissions, 
and with this act of theirs the ‘ Holland Scots brigade’ as a British force 
ceased toexist. But it was again to takeits place in the home army. In 
1794, when war broke out with France, the British government gave orders 
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‘that the Scotch brigade, lately in the service of the states-general of the 
United Provinces, be forthwith levied in North Britain.’ Its subsequent 
history is interesting, and but for a curious piece of perversity the 94th 
regiment, which is the lineal representative of the Scots brigade, would bear 
some title indicative of the fact. The four battalions originally raised were 
in 18038 reduced to two, forming the 94th regiment. The facings of the 
three Dutch regiments were white, yellow, and green. Those of the 
94th were at first yellow, afterwards green. The Highland dress was 
worn until 1809, when an order came that in this and five other regiments 
it should be discontinued. The first service of the 94th was (against 
their former paymasters, the Dutch) at the Cape; then it took part in 
the Mahratta campaigns of Wellesley, and had a distinguished career 
under that commander in the Peninsula. In 1818 it was disbanded, but 
relevied in 1828, the old officers being reappointed in a body. The 
facings continued green ; a diced band round the shako proclaimed the 
Scottish connexion, but the style ‘ the Scots brigade’ was dropped. Its 
British service as the 94th regiment was, curiously enough, not only to 
begin but to end against Dutchmen. In 1880 it was quartered in the 
Transvaal at the outbreak of the Boer revolt, and was the regiment 
which was ambuscaded by a body of rebels in a time of peace and 
suffered so severely at their hands at Bronkers Spruit. On the reorganisa- 
tion of the army in 1881, on the territorial and linked battalions system, 
the 94th was constituted (apparently for no other reason than its green 
facings) as the second battalion of the Connaught Rangers (88th regi- 
ment), with Galway as its headquarters. Thus by ignorance or careless- 
ness was the link ruthlessly snapped which connected the 94th regi- 
ment with the Scottish companies who fought at Haarlem and at 
Leyden under William the Silent, and the corps with the longest and one 
of the most distinguished records in the British army (with the possible 
exception of the Buffs) was wantonly deprived of that Scottish nationality 
whose honour it had upheld on countless battle-fields for upwards of two 
centuries. 

It is impossible not to speak highly of a work which has been 
clearly a labour of love, and on which no pains have been spared. The 
introductory chapters do not deal merely with the printed documents, but 
give a clear and full account of the brigade, while the copious notes 
furnish a storehouse of information upon all the curious, obscure, or 
antiquarian questions and references occurring in the text, especially upon 
family history. A word of commendation is due to the translators. As 
must be expected in a work dealing with so long a period and crowded 
with detail, a few errors, mostly of an unimportant character, have 
slipped in. Among these the following may be mentioned :— 

Vol. i. p. ii: The province of Utrecht is made to appear as part of the 
southern Netherlands. i. 18: The union of Utrecht is usually dated 
23 Jan. 1579, and ‘Ghent’ was not one of the provinces forming 
that union. i. 26: It is not correct to designate Maurice of Nassau as 
Prince Maurice of Orange in 1586 (i. 56), nor as Prince Maurice in 1600 
(i. 80 and elsewhere). He did not become prince of Orange till much 
later. The town which is elsewhere written Bois-le-duc appears 
in i. 182 as Hertogenbosch and in ii. 391 as ‘the Bosch.’ Similarly in 
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i. 16 we have Rymenant, but in ii. xxxv Reminant. In i. 375 we find 
‘ States of Stad en Landen ;’ in i. 586, ‘ the province of Stadt en Landen.’ 
The words ‘ Stad en Landen’ mean the town and district of Groningen, 
and should be so rendered. In i. 469 William III is said in 1668 to have 
been publicly proclaimed ‘ president of the province’ of Zeeland. There 
was no such post. William, as marquis of Flushing and Veere, was first 
noble, and as such presided over the estates. In ii. 5 there is a printer’s 
error in Marbrook s’en va t’en guerre. In i. 10 it was not Admiral 
Boisot but his brother who was killed in the panic by his own soldiers, 
and on Duiveland, not on Schouwen. In ii. xvii, instead of .‘the fifth 
William of the house of Orange was not as the first-or second of the 
name’ we should read ‘ first or third.’ Lastly, there is no uniformity in 
the spelling of the word ‘Zeeland.’ For instance, to take widely 
separated cases, it appears in i. 11 and ii. 110 as Zealand, in i. 469 and 
ii. 65 as Zeeland. GEORGE EpmuNDsoN. 











Calendar of State Papers. Ireland, 1625-1632. Edited by R. P. 
Manarry, B.A. (London: H.M. Stationery Office. 1900.) 


A PERUSAL of the contents of this volume confirms the impression made 
by the extraordinary list of addenda and corrigenda appended to it that 
Mr. Mahaffy either has been very remiss in correcting his proofs or more 
probably is, like many of us, the victim of his own seemingly not very 
legible handwriting. The following are offered for his consideration :— 


P. 5, ‘bishops of Kilkenny (!) and P. 111, no. 286, for ‘unwillingnes’ 


Elfin.’ read ‘ unwillingness.’ 
P. 10, for ‘Cromewell’ read, as else- PP. 121, for ‘earl of Maleburgh’ read 

where, ‘ Cromwell.’ ‘earl of Marlborough.’ 
P. 12, for ‘ hamper ’ read ‘ hanaper.’ P. 133, no. 349, for ‘(Kerry)’ read 
P. 13, for ‘council for Irish affairs’ *(Cork).’ 

read ‘ commissioners,’ &c. P. 151, ‘10 hogsheads of pay, playing 
P. 16, for ‘Tibbot in Long’ read cards, and combs,’ ? ‘ pay.’ 

‘ Tibbot ne Long.’ P. 162, no. 468, for‘ in Waterford. All 
P. 18, for ‘mischevous’ read ‘ mis- the’ read ‘in Waterford all the.’ 

chievous.’ P. 205, no. 568, first sentence is in- 
Pp. 33, 212, 685, and index, for complete. 

‘ Brouckart ’ read ‘ Bronckard.’ P. 218, for ‘Kymelerty’ read ‘ Kine- 
P. 37, no. 120, for ‘if’ read ‘ of.’ larty.’ 


P. 54, no. 159, for ‘countess of P. 280, no. 658, for ‘ one’ read ‘ own.’ 


Tyrone’s’? read ‘countess of Tyr- P. 257, no. 744, ‘and so plough lands,’ 
? read ‘and so many,’ &c. 


connell’s.’ 

P. 58, 18 lines from bottom, for P. 267, no. 778, for ‘Same’ read ‘The 
‘ ordnance ’ read ‘ ordinance.’ king.’ 

P. 74, for ‘Those are to be instructed’ P. 272, no. 799, 3rd line, for ‘ at ’ read 
read ‘ Those are to be mistrusted.’ ‘in.’ 

P. 75, for ‘ Orcier’ read ‘ Orior.’ P. 283, for ‘Sir Bryan McGregor’ read 

P. 78, for ‘ Captain Fort’ ? read ‘ Cap- ‘Sir Bryan M‘Guire.’ 
tain Hart.’ Cf. p. 48. P. 828, for ‘courts of Tyrone and 

P. 84, 4 lines from top, insert ‘ none’ Tyrconnell’ ? read ‘counts of 
after ‘ I found.’ Tyrone,’ &c. 

P. 90, no. 222, for ‘Kensale’ read P. 348 (25), for ‘ready or all’ read 
‘ Kinsale.’ ‘ready on all.’ 


P. 98, no. 285, 2nd line, delete ‘ The.’ 
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P. 356, no. 1057, 11th line, for P. 494, no. 1533, for ‘Sir Edward’ 


‘ soldiers ’ read ‘ rebels.’ read ‘ Sir Edmund,’ as below. 
P. 371, no. 1099, for ‘already given’ P. 545, no. 1700, for ‘Sir Arther’ 
? read ‘already been given.’ read ‘ Sir Arthur.’ 
P. 407, for ‘mose suo’ read ‘more P. 592, ‘not yet obtainable,’ delete 
suo.’ ‘ not.’ 
P. 420, no. 1279, last line, for ‘lord- P. 612, for ‘ Captan’ read ‘ Captain.’ 
ship’s ’ read ‘ majesty’s.’ P. 625, for ‘ Kilfanora’ read ‘ Kil- 
P. 435, for ‘ A. Loftus Cane’ read ‘A. fenora.’ 
Loftus, Cane.’ P. 628, no. 2015, for ‘ Since arrived’ 
P. 440,‘ Adam Abercromy,’ in index ? read ‘ Since we arrived.’ 
‘ Adam Abercomby.’ P. 641, no. 2065 (3), 3rd line, for 
P. 455, no. 1404, 4th line, after ‘ Rea- ‘eldest’ read ‘ second.’ 
sonable,’ some word is omitted. P. 645, no. 2077, 3rd par., Ist line, 
P. 464, last line, for ‘England’ read for ‘ over’ read ‘ our.’ 
‘ Treland.’ P. 658, 2nd line from bottom, for 
P. 472, 4th par., for ‘1623’ ? read ‘concord{atim]’ read ‘concord- 
* 1628.’ [atum }.’ 
P. 489, no. 1514, 2nd line, for ‘Irish’ P. 676, for ‘ Sister Owny Mac Rory’ 
read ‘ English.’ read ‘ Sister of Owny Mac Rory.’ 


It is true that few of these blunders in themselves call for special 
comment, and most might have been left to the correction of the 
individual reader; but the effect of them altogether, in connexion with 
Mr. Mahaffy’s own list, is to arouse suspicions as to the general 
accuracy of the ‘Calendar.’ These suspicions it is impossible to justify 
without resorting to the original documents, especially as Mr. Mahaffy 
seldom or never prints them in their entirety, but is content to digest them 
more or less in his own language. Some years ago I had occasion to 
consult a number of the documents here calendared, and though my 
transcripts are, of course, not infallible they enable me, I think, to control 
Mr. Mahaffy in one or two places. Take, for example, the important 
document no. 767, touching the undertakers of Ulster. On p. 264 Mr. 
Mahaffy has‘. . . in every 1,000 acres have five pikemen ready, beside 
arms and fine shot:’ my transcript reads ‘five shot;’ ‘no provisoes or 
forfeiture :’ ‘ no provisoes of forfeiture ; ’"—‘ within two years, before which 
time :’ ‘ before the first day of May, which shall be in the year of our Lord 
God 1629 ; ’—‘neglect or refuse to take advantage of this our favour :’ 
‘neglect to take the benefit of this our gracious favour within six months 
after this date.’ Document 1007 (29), ‘ The tenants of Thomond and Clare 
should have their surrenders enrolled in the chancery according to the wish 
of James I, and as they ask, and shall receive new patents at half-fees: ’ 
read ‘the inhabitants of Connaught and county of Thomond and county of 
Clare to have their surrenders made in the time of our late dear father 
enrolled in our chancery there . . . and thereupon new letters patents past 
unto them and their heirs according to the true intent of our said father’s 
letters in that behalf paying half-fees.’ No. 1531, ‘live by nothing else 
but importunities urged with regard to lands of this kind :’ read ‘ whose 
only practices are to take advantage of such opportunities.’ No. 1591, 
‘King James’ policy of planting civilisation and protestantism :’ read‘ King 
James’ purpose to plant religion and civility ;’—‘ he gave estates to the 
earl of Abercorn, Sir William and Sir Richard Hamilton, the master of 
Abercorn, and other noble gentlemen of Scotland :’ read ‘ bestowed large pos- 
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sessions on the late earl of Abercorn, Sir George Hamilton. Sir William 
Hamilton, and other noble gentlemen of the Scottish nation.’ No. 1782, 
‘the people here have let their lands unprofitably for the king, only for 

sixty years in most cases, and to men of nobility:’ read ‘they have done 

most improvidently in the letting of their land, both for the king and for 
themselves ; they do not grant above three score years, and that to men of 

no great ability.’ No. 1878, ‘I have heard of the king’s intention to plant 

Ormond. I have held it since Harry II’s time, and it was given me to 

suppress the enemies of the crown.’ My transcript reads, ‘I have lately 
seen H.M.’s letter intending a plantation of Ormond, which H.M.’s gracious 
progenitors in continuing succession from Harry II granted and confirmed 
to my ancestors . . . being for their service in suppressing the enemies of 
the crown of England.’ These are, perhaps, points of small importance, 
though for the historian relying on the calendar alone they may not seem 
to be so; but when one meets the names of ‘ Leverston’ and ‘ Blane’ in 
an account of certain religious disturbances in the diocese of Down and 
Connor (p. 629) one has an uneasy feeling that the persons intended are 
the two well-known presbyterian ministers Livingstone and Blair. 

‘The identification of names,’ says Mr. Mahaffy in his preface, ‘has 
given a certain amount of trouble.’ This was only to be expected, and 
apart from the mere transcribing of documents is the chief function of an 
editor of state papers. On the whole Mr. Mahaffy has been fairly 
successful, especially as to place-names on the continent; but his note 
on p. 44 suggesting Monasterevan for Monestories and Ballybrittas for 
Bally Britten is wide of the mark. The former is, of course, Monasteroris, 
the latter Ballybrittan, both in the King’s County. Careful as he is to 
point out each time that Mallow is the modern form of Moyallo, and 
Carlow of Catherlagh, he might have noticed that Lisnagarvy is now 
known as Lisburn, and have called attention to the fact, at least in his 
index, that Limerick, from which Lord Esmond addresses his letters, is 
not the city on the Shannon, but the little village in Wexford, from 
which Sir Laurence Esmond took his title of baron of Limerick. It pro- 
vokes a smile to find MacWilliam Eighter, or Iochtair, indexed as ‘ Jeghter, 
MacWilliam ;’ but the naiveté of the remark that ‘ outrisings ’ mean ‘ out- 
of-the-way parts of the country ’ (p. 367, n.) eclipses everything in the way 
of editorial jokes. Perhaps most of Mr. Mahaffy’s readers would have 
been thankful for a note on ‘St. Patrick’s ridges’ and the collodei of 
Armagh, even if in the latter instance it had been confined to the alter- 
native form of ‘ Culdees.’ 

As for the documents here calendared, they are, it must be confessed, 
on the whole rather dreary reading. As Mr. Mahaffy remarks, ‘ the period 
to which they belong is in a measure one of transition and uncertainty.’ 
At the same time it was one of great material progress, to which, when evil 
days overtook them, the colonists looked back with fond regret. For the first 
time within the memory of the oldest inhabitant the country was almost 
able to pay its way without the assistance of England. The industry of 
the new settlers was beginning to make itself felt: towns were springing 
up in the wilds of Ulster ; iron manufactories were being established in 
Munster, and the profits of the fishing trade were rising yearly in value, 
so that, despite the depredations committed by the pirates who swarmed 
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along the coasts, and the restrictions placed on the export of wool and 
linen-yarn, ‘ that thereby the product should be worked up at home and 
Englishmen induced to go over and start the trade there,’ there were every- 
where signs that with a continuance of peace brighter days were in store 
for the ‘ distressful island.’ Symptoms of discontent, it is true, were not 
wanting on the part of the natives, who could get no titles to such lands 
as had been allotted to them; the embers of the late rebellion were not 
quite extinct everywhere, and there were occasional outbreaks of a more 
dangerous character ; but the existence of a great plot on the part of the 
Byrnes and Kavanaghs of Wicklow to upset the government was very 
largely a figment of the lord deputy Falkland’s imagination, with the 
intention of magnifying his own services and probably of replenishing his 
own purse with the spoils of a new plantation. That there were rocks 
ahead no one who reads this volume carefully can fail to discern. But 
the danger was less to be apprehended from the side of the natives and 
their exiled friends abroad than from the old corporate towns and Anglo- 
Irish gentry of the Pale. The lot of the latter was in truth well-nigh 
unendurable. Long time the victims of an ill-paid and profligate soldiery, 
suffering under the imputation of being papists, outswamped in the only 
parliament that had been held for two generations by the new planters, 
and denied all redress of their constitutional grievances, they were now in 
danger of being used as the instrument in the hands of the crown for 
subverting the fundamental liberties of their country. For the same 
causes that were paving the way towards rebellion in England were also 
at work in Ireland, and with less chance of successful resistance. ‘I 
pray you inform the king, and let not “ his subjects of Ireland be suffered 
to learn the language of English parliaments,’’’ wrote Lord Wilmot, de- 
tailing the refusal of the citizens of Dublin to allow soldiers to be 
quartered upon them. The climax was to be reached under Wentworth : 
the consequences to be seen in the confederation of Kilkenny. Naturally 
the Jesuits were not slow to take advantage of the general feeling of dis- 
content, and there is abundant evidence here to show that in the opinion 
of both friends and foes large accessions were being daily made to the 
ranks of Roman catholicism. Sir Thomas Dutton calculated that the 
catholics were at least in a majority of forty to one—a not altogether 
unreasonable computation. Government interfered with a proclamation 
shutting up mass houses; but the attempt to enforce it in Dublin led to 
serious rioting. Meanwhile the ecclesiastical authorities, with one or two 
honourable exceptions, did nothing to stem the rising tide. The protestant 
clergy, wrote Sir John Bingley, are a set of ‘very profane and drunken 
fellows,’ who neglect their services even in Christchurch in Dublin. It 
was not difficult to predict what the consequences of such a state of affairs 
must be. 

Of documents of a miscellaneous character those who are interested 
in the adventures of Mary O’Donnell will find something here to amuse 
them, especially on p. 574. A curious letter of Phelim O'Neill to Lord 
Falkland on p. 584 ought to have been given in full, especially as in the 
original it throws some light on the relations subsisting between him and 
Owen Roe abroad. It is interesting to know, on the authority of Lord 
Wilmot, that at the critical time of the riot in Dublin there was not a 
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pound of, powder in the Castle; and on the authority of Provost Ussher 
that Trinity College had grown too small ‘ to answer the great resort of 
scholars coming hither out of England and all parts of this kingdom.’ 
But most important of all are the documents relating to the extraordinary 
raid at Baltimore, co. Cork, when more than one hundred persons—men, 
women, and children—were carried off by Turkish pirates. 


R. Duntopr. 


Oliver Cromwell. By the Right Hon. Jonn Moruey, M.P. (London : 
Macmillan. 1900.) 


THE appearance of this book is one of the most satisfactory, as it could 
not fail to be one of the most attractive, results of the recent concentration 
of attention on Cromwell and his work. Notwithstanding the labours 
and careful conclusions of scholars like Mr. Gardiner and Mr. Firth, and 
the appreciation of eloquent writers like Mr. Frederic Harrison, there 
was room and to spare for a study of Cromwell by Mr. Morley. If 
the materials are fast accumulating which will make it possible to say the 
final word about Cromwell, that word has assuredly not yet been spoken. 
There is an enigmatic character in the man and his surroundings which 
is toa large extent irremovable by documentary evidence, and which 
makes each essay of criticism tentative. The revolution wrought by 
Carlyle is a testimony not only to the exaggerations of a man of genius, 
but to the essential perplexities of a chameleon-like theme, which changes 
as one looks at it, and in regard to which the ordinary canons of historic 
judgment come short. In spite of Carlyle it is still justifiable to discuss 
Cromwell’s sincerity and to question his wisdom; in spite of the domi- 
nant opinion which Carlyle only partially overthrew, and in spite of the 
reaction against Carlyle, no critic, one may predict, will ever call Cromwell 
either a hypocrite or a usurper. It is equally intelligent to treat the 
period of his ascendency as one of military imperialism or of constitu- 
tional experiment, as a triumph of self-government over monarchy or as 
the foundation of a new monarchy on the ruins of all possible guarantees 
of self-government. Did Cromwell dislike kingship or think it essential ? 
If he changed his mind on the question, why did he do so? Was 
puritanism democratic or aristocratic? If dominant puritanism was a 
tyranny of the sword, whence came the doctrinaire constitutionalism of 
the period, its feverish activity, its premature comprehensiveness, its over- 
careful balance of forces? Finally to what extent was puritanism 
capable of furnishing a basis of lasting good government in England ? 
For dealing with a subject so enigmatic Mr. Morley is in many 
important respects peculiarly well fitted. For a sound estimate of 
puritanism he has the two essential requisites of sympathy and tran- 
scendence : he understands and respects the puritans without being under 
their spell. Puritanism, as Mr. Gardiner has taught us, was an eddy and 
not a main current of English life; and it is not easy for the average 
iinglishman to treat puritanism with the sympathetic insight without 
which it cannot be truly judged. One of the most striking features of 
Mr. Morley’s book is his treatment at close quarters of puritan conviction 
as an impulse of individual and corporate life. Again, by his tempera- 
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ment and opinions Mr. Morley is secured against the snare of ignoring 
Cromwell’s despotic aberrations. 

The figure which stands out from Mr. Morley’s pages is both vivid 
and self-consistent. In the early stages of Cromwell’s history there is 
little which presents difficulties. The chief actors in the great drama 
of the Rebellion, King Charles, Laud, Pym, Wentworth, and the rest, are 
sketched with a just and sure hand. In his pages on Calvinism 
(pp. 48-54) Mr. Morley lays the foundations of his broad and serious 
treatment of puritanism. When at a dater stage he deals with the 
doings of the Westminster Assembly he shows conspicuously the 
excellent inwardness of his treatment of that phase of thought. As to 
the bearing of the Self-denying Ordinance on Cromwell’s position, Mr. 
Morley refuses, perhaps too firmly, to let his attitude be dictated by hero- 
worship. ,‘ Nobody can deny,’ he says (p. 181), ‘that his proceedings 
were oblique.’ This is rather too dogmatically said. 

It is during the critical years from 1646 onwards that we scan Mr. 
Morley’s portrait most narrowly; for those are the years of enigmas 
and the years when Cromwell’s essential reputation was made. As to 
the initial problem, the question, namely, whether Cromwell was forced 
by circumstances into paths uncongenial to him, Mr. Morley comes to 
the conclusion which the evidence makes it hard to resist. He was 
‘ thrown back against all his wishes and instincts upon the army alone,’ 
and found himself, ‘ by nature a moderator with a passion for order in 
its largest meaning, flung into the midst of military and constitutional 
anarchy’ (p. 229). Cromwell and Ireton’ were swept off their feet 
(p. 240). The wisest counsel was to hesitate; the best strength was to 
yield. Once more in Mr. Morley’s pages that awful moment lives again 
—awful alike in biography and in history—when Cromwell had to 
realise that his king was a conspirator. Mr. Morley does not believe the 
story about ‘cruel necessity,’ nor does he, one need hardly say, extenuate 
the slaying of Charles. Yet the climax of events which led from dis- 
trust to regicide cannot be truly exhibited, as Mr. Morley exhibits it 
without showing the presence of a Fate with which the individual will 
contends in vain. In the closing months of 1648, as Mr. Morley pvints 
out (p. 264), Cromwell’s share in the dealings with the king is hardly 
perceptible. 

If, on the one hand, Cromwell was hampered by the impracticabilities 
of the king and the parliament, he was equally hampered on the other 
by the impracticabilities of the nation. Mr. Morley quotes with approval 
his saying that no constitution will work without ‘the acceptance of 
those who are concerned to yield obedience to it ;’ and he maintains that 
‘this was the truth that brought to naught all the constructive schemes 
of the six years before him’ (p. 341). The expulsion of the Long 
Parliament was the first essay in constitutional reform for which 
Cromwell was personally responsible. Mr. Morley sides with Sir Harry 
Vane against him (p. 347). Anomalous and inefficient as the parliament 
had become, Mr. Morley thinks it was not hopeless, at least as the 
subject of reform; and its destruction shattered not only the foundation 
stone of the constitution, but the only possible platform on which all 
sections of puritans could meet. Having done so unwise a thing, Mr. 
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Morley holds that Cromwell could never find the path that leads to 
practical success. Every scheme was foredoomed to failure; each 
violence was certain to necessitate another. Cromwell had learned an 
incurable distrust of parliaments; the heart of the nation still trusted 
them; and therefore Cromwell, as a constitution-builder, could not 
succeed. He was a conservative, and he wished at every point to avert 
revolution. But he failed to see that the army in which he trusted as 
his instrument forced him into revolution and brought about events 
which he neither foresaw nor desired. Such is Mr. Morley’s view ; and, 
though there may be much difference of opinion as to the insight and 
foresight which determined Cromwell’s military violences, there surely 
can be little in the light of subsequent events as to their untimeliness 
and therefore as to their unwisdom. 

As might be expected Mr. Morley is by no means dazzled by the 
brilliancy of the Protector’s foreign policy. Oliver’s general aim, he 
concludes, was protestant ascendency combined with the ascendency of 
English trade; but he does not see in it the ‘ pan-evangelical’ ideal 
which Sir John Seeley recognised. Such as it was, his foreign policy was 
‘mixed, defensive, and aggressive; pacific and warlike’ (p. 455). On 
the famous preference of a French to a Spanish alliance Mr. Morley has 
nothing very novel to say. He deprecates the too ready attribution to 
Oliver of far-reaching schemes of deliberate expansion. In truth it is 
hard to impose on a statesman the obligation of ideals which his critics 
in after centuries compose in their arm-chairs. In foreign policy, as in 
home policy, Cromwell met what he conceived to be the demands of the 
hour with what he conceived to be the most efficient devices ready to his 
hand. His ideal alike in home and foreign affairs was a conviction that 
the God of puritanism had a purpose for England and the world which 
was to be wrought out, at all costs and hazards, by puritans and those 
whose alliance they could buy at their own price. 

It is needless to say that Cromwell’s personal and domestic traits, 
the noble sincerity of his faith, his beautiful family life, and his touching 
death, are adequately treated by Mr. Morley. The gifts which make 
him just to puritanism make him clear and satisfactory on the 
Cromwellian toleration and on the confused ecclesiastical system of the 
Commonwealth and Protectorate, which so few modern writers under- 
stand, or at least can explain to others. If the concluding pages, in 
which the inevitable attempt is made to sum up and appraise finally, 
show a somewhat nebulous result, the fault is perhaps not Mr. Morley’s. 
Few men have better qualifications for understanding Cromwell than 
the author of this sane and brilliant study. And yet so little at home, 
after all, is a puritan of Cromwell’s stamp in English air, so unique, 
even in the wide fields of European politics, was that fierce outburst of 
theocratic energy which is associated with his name, that no attempt to 
define him by comparison with other statesmen can be very satisfactory, 
and not even Mr. Morley can make his estimate quite convincing. 
Cruelty and tolerance, success and failure, the practical and the imprac- 
ticable, barren flowering and premature fruitage, all are here in 
bewildering combination ; and then suddenly came death and reaction to 
end all. There are few formulas that will render such a situation, or 
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express the qualities of the chief actor in it. With one sentence of Mr. 
Morley’s appreciation we may certainly hold: ‘He [Cromwell] belonged 
to the rarer and nobler type of governing men, who see the golden side, 
who count faith, pity, hope among the counsels of practical wisdom, and 
who for practical power must ever seek a moral base’ (p. 493). This 
remains as true after Mr. Morley’s criticism as after Carlyle’s panegyric. 
Davip Watson RANNIE. 


Calendar of State Papers, Domestic Series, William and Mary. Edited 
by W. J. Harpy. Vol. II. 1691-2. (London: H.M. Stationery 
Office. 1900.) 


THE present instalment of the domestic state papers of William III’s reign 
covers the period from November 1691 to December 1692 inclusive. The 
year was marked by the defeat at Steinkirk and the victory at La Hogue. 
The wars in Ireland and Scotland were now over and the settlement of 
the two countries was in progress. The volume contains many interesting 
letters from William’s ministers to the king. Those of Godolphin on 
financial affairs are specially notable, and those of Sydney and Nottingham 
on Ireland, and of Rochester and Caermarthen on domestic politics. 
Sir Francis Wheler’s letters about the preparations for his expedition to 
the West Indies are of singular interest. If the measures of precaution 
which he recommended had been adopted by the government, the crews 
under his command would not have suffered from disease as terribly as 
they did. There are a large number of documents relating to 
military affairs, but they are often very insufficiently described. For 
instance, on p. 53 is an abstract of the forces in England. The editor 
gives the numbers of the forces in question—‘ horse, 1,538; foot, 8,680 ; 
and dragoons, 654 : total, 10,872.’ Then follows a similar abstract of the 
English forces in Holland and other papers of the same nature, but no 
attempt is made to summarise their contents. Very many of the 
military papers are treated in this perfunctory manner. A more serious 
defect is the carelessness of the editor about the proper dates of the 
papers calendared. A considerable number of papers relating to the 
events of 1690 and 1691 are scattered amongst those of 1692. ‘Some 
papers,’ says the editor in his preface, ‘though placed with documents of 
1691, evidently belong to earlier years, such, for instance, as the con- 
siderations concerning’ Ireland ’ (p. xxvii ; cf. pp. 65, 549). In many cases 
the originals are indicated, but some attempt ought to have been made 
to assign them at least to their proper year, and it has not been made. 
For instance, the letter on p. 44, dated Lisburn, gives an account of the 
state of Ireland at the close of 1689, and there is no excuse for putting it 
under 1691. With regard to the Scottish papers calendared there is still 
greater evidence of negligence. Several long and important letters of 
Lord Melville, covering many pages and of special interest and im- 
portance, definitely dated by the editor as of particular days and months 
in 1692, belong really to the year 1690 (pp. 186, 200, 256, 273; see also 
p. 540). One of these is printed by Dalrymple,' though dated by him 
1691. The ‘instructions to editors’ printed with every volume of these 
calendars require them, where documents have been already printed, to 


' Memoirs of Great Britain and Ireland, ed. 1790, iii. 196. 
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give a reference to the publication. Mr. Hardy habitually omits to do so, 
and appears to be very unfamiliar with the historical literature of the period 
with which he is dealing. For instance, on p. 410 he prints a ‘memo- 
randum by Lord Rochester for the king, with marginal notes by an 
anonymous writer.’ Dalrymple, who prints this letter also (iii. 261), 
states that these very interesting marginalia are in the handwriting of 
Lord Caermarthen. Mr. Hardy ought to have noticed this, and to have 
verified or disproved the statement. In his preface he quotes certain 
documents bearing on the history of the Glencoe massacre, saying that it 
is desirable that ‘ careful attention’ should be given to them. If he had 
referred to the ‘ Papers illustrative of the Political Condition of the High- 
lands, 1687-1696,’ printed for the Maitland Club, which is one of the 
principal authorities on the Glencoe affair, he would have found in- 
structions for Sir Thomas Levingston printed at length, and they are also 
reprinted in Paget’s ‘New Examen.’ Colonel Hill’s letter of 28 Feb. 
1692, interceding for the survivors of the massacre, appears to be the 
only new document on the subject in the ‘ Calendar,’ p. 153. 
C. H. Frets. 


Calendar of Treasury Books and Papers, 1735-1738. Prepared by 
W. A. SHaw, Litt.D. (London: H.M. Stationery Office. 1900.) 
ConsIDERING the enormous labour which must be involved in bringing 
out these calendars—the index alone of this volume, perhaps its most 
useful part, covers over 120 pages—Dr. Shaw is displaying remarkable 
despatch with his work. In the preface to the present volume he discusses 
the subject of ‘ Lowther’s Accounts,’ which were imagined in some quarters 
to contain details about the expenditure of the Secret Service fund, and he 
proves conclusively that this was not the case. So far it is disappointing 
to know that no traces of an account for this fund have been discovered 
in the treasury records; possibly the only chance of reconstituting the 
items of the account will be by investigation in the private papers of 
secretaries of state, but even that is doubtful, for the voluminous papers 
left by the duke of Newcastle do not seem to reveal any traces of them. 
Mr. Shaw’s constant care for the historical student is in this volume 
exemplified by an improvement in the index, whereby the chief items are 
printed in larger type, so as to catch the eye quickly in the mass of closely 
printed matter. It is impossible to notice much of the detail of this 
book, which is replete with odd bits of interesting information for the 
student: a few facts, which have caught the eye in a cursory glance, may 
be quoted as examples. There is always a good deal of interesting 
matter relating to the history of old London in these volumes: thus on p. 
507 we find that three old houses in Downing Street are valued at 33/. 
per annum, which seems a low sum even for those days ; but one of the 
quaintest entries is the following from the lord chamberlain’s warrant 
book (p. 177): ‘Treasury warrant to the surveyor-general and other 
officers of the Board of Works to perfect the agreement for the abso- 
lute purchase of the “ King and Queen’s Head”’ alehouse, adjoining St. 
James’s Palace, same having greatly annoyed their majesties last winter 
insomuch that they were several times, from the stench of a necessary 

house belonging to it, obliged to remove out of their apartment.’ 
Bastt WILLIAMS. 





1901 REVIEWS OF BOOKS 395 


La Guerre de Sept Ans ; Histoire Diplomatique et Militaire. Les Débats. 
Par RicHarp WappineTon. (Paris: Firmin-Didot. 1899.) 


AvreaDy M. Waddington’s earlier volume, which, under the title of 
‘ Louis XV et le Renversement des Alliances,’ ! dealt in singularly effective 
fashion with the diplomatic ‘ preliminaries of the Seven Years’ War,’ 
furnished at the same time, more particularly in its American chapters, 
ample evidence of the author’s insight into military transactions and pro- 
cesses. In his present work, however, he fairly comes before us as pre- 
pared in every sense to enter upon both the chief branches of his arduous 
task, and acquits himself of each with the same freedom from prejudice 
or partisanship. Thus, to take an instance from his treatment of military 
matters, we recognise the kind of loyalty which in an historian ought to be 
supreme in his refusal to follow not only Soubise himself, but others also 
who have commented on the rout of Rossbach, in throwing the responsi- 
bility for the disaster upon Hildburghausen and the imperial contingents. 
From the point of view of the political historian, which, as M. Wad- 
dington’s title itself implies, is of course in itself by no means exhaus- 
tive, we accordingly have before us here nothing less than a well-balanced 
and on the whole well-arranged narrative, complete within its limits, 
of the entire conflict covered by the first of the seven years of the 
war, if that annus vere mirabilis may be reckoned from the last days 
of August 1756 to the close of 1757. Except, however, where, as in the 
case of the French invasion of the Hanoverian electorate and its conse- 
quences, military and diplomatic transactions are closely interwoven, our 
historian makes no pretence of throwing much new light upon the 
former. His criticism of the great battles, which, as he says, present an 
almost unparalleled alternation of victory and defeat, is as keen as his 
description of them is lucid. He supplies his readers with some useful 
and not over-elaborate battle plans, for which he has commanded the 
services of the officials of the dépét des cartes in the library of the senate ; 
but the ground has been too carefully traversed by specialists to 
allow of any observations of striking interest being added. No captious 
or ill-natured raconteurs will deprive Daun of the tribute paid to him as 
the victor of Kolin by the vanquished king himself; on the other hand how 
can the proportion between the credit due to Frederick the Great and his 
army in the brilliant victory of Leuthen, and the discredit due to his 
adversaries, be more equitably adjusted than it was by Moltke after an 
inspection of the field ? 

To many of M. Waddington’s readers the most welcome illustra- 
tions of the first year of the war furnished in his book will be those that 
concern the condition and management of the French armies under 
D’Estrées, Richelieu, and Soubise. For these he has largely utilised 
the correspondence in the archives of the war office at Paris, including 
the lively letters to Marshal Belleisle of his son, the comte de Gisors, 
from which M. Camille Rousset had already made many telling extracts, 
descriptive of the march of the invaders in the spring of 1757. Docu 
mentary evidence from the same repository supplies the materials for a 
final judgment on the incarnation of the worst faults in the French 


' See English Historical Review, vol. xiii. (1898.) 
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military system—Richelieu himself, who as a strategist and as a diplo- 
matist has often been more severely censured than he is in this volume, 
but whose enduring claim to his popular title of Pére la Maraude and to 
the dishonour of all the demoralising influence implied in it has never 
been more clearly demonstrated. Curiously enough, the letters addressed 
by the brigadier Montazet to the omnipotent Paris Duverney, who, under 
‘the modest title of councillor of state,’ managed the French army at 
large, and would have been quite willing to direct its campaigns in detail, 
also enable M. Waddington to furnish a very remarkable account of the 
officers and troops of the great adversary of France. Taking up his 
parable from the discouragement which had seized upon the Prussian 
forces in Silesia after the loss of the battle of Breslau and the capture— 
thought at the time to have been voluntary—of Berlin, he protests, 
C’est un homme bien singulier que ce prince pour se faire servir aussi 
bien qu'il le fait par des trowpes qui le détestent, et c’est l’officier en 
général aussi bien que le soldat ; en wn mot, je viens de voir quelque chose 
d’unique. The sort of impassioned bitterness by which Frederick 
mastered the very souls of these men is exemplified by M. Waddington 
from Retzow’s account of the speech, heard by his own father, delivered 
by the king to his officers not long before the battle of Leuthen was 
hazarded and won. 

In noticing this volume, there can be no necessity for going back upon 
the question of the responsibility for the outbreak of the Seven Years’ 
War, which still, as it were, occupies the heights of German historical 
criticism. M. Waddington has avoided touching upon it in his opening 
remarks on the relative military strength of the two belligerents opposed to 
one another at the outset, though, as is shown in the recent publication 
from the Prussian archives of both the Prussian and Austrian official 
evidence on the subject, a good deal turns on these figures and on those of 
Frederick’s financial resources, which the French historian does not 
appear to have derived from the text indicated. For the purpose of a 
narrative of the actual opening of the war it is obviously immaterial 
whether Frederick was merely anticipating an attack to which Austria 
and Russia had made up their minds, but which they had for the moment 
postponed, or whether his assumption of the offensive was merely the 
hastened execution of a scheme for the accomplishment of which he 
needed a specious excuse. Even were there any foundation for the 
additional charge brought against Frederick that he had in view the 
conquest not only of Saxony and of West Prussia, but that of Bohemia to 
boot, the imputation (unfounded as it may be said to be) would not affect 
our judgment of the operations which ended in his after all mastering 
the Saxons too late to overrun Bohemia, while at the same time throwing 
France altogether into Austria’s arms. To M. Waddington it seems clear 
that while the more or less pardonable mistakes of Rutowski, and the 
pusillanimity of Frederick Augustus in declining to animate his troops by 
his presence, delayed their start and delivered them up into Frederick 
II’s hands (out of which, by the way, a considerable proportion of them 
afterwards passed like water), this delay gave Browne time to unite his 
forces and thus ultimately to defeat the Prussian plan of campaign. 

I must, however, pass on to M. Waddington’s account of another capitu- 
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lation, less disastrous in its immediate results, but more ignominious on 
the page of history, than that of the Saxon army between rock and river. 
The kindness of the author of this volume enabled me to include in my 
course of Ford lectures at Oxford two years ago some account of his 
extremely interesting researches into the actual history of the convention 
of Kloster Zeven; and, as these lectures have since been published, I 
should not on the present occasion recur to the subject were it not that 
I am particularly desirous of directing attention to the importance of 
the whole of this portion of M. Waddington’s work, for any attempt 
to trace the relations between British and Hanoverian policy in a period 
when these were still to all intents and purposes distinct from one 
another. The story of Cumberland’s ill-fated campaign ought not to be 
read apart from that of George II’s protracted attempt, which endured long 
after the treaty of Westminster, and, as a matter of fact, only came to an 
end with the victory of Rossbach, to provide for Hanoverian interests on 
his own account. The neutrality project dragged itself along through a 
whole series of phases before it had to be at last abandoned in the face of 
facts; but even when King George II had relinquished his hope of 
preserving his electorate intact, and was intent only upon bringing out his 
army, he had no thought of utilising the latter for the advantage of his 
Prussian ally. M. Waddington, by establishing the twofold fact that full 
powers had been given to Cumberland by the king to conclude, if necessary, 
an arrangement for the preservation of his army, and that the king (as 
appears from an autograph insertion of his own in a draft despatch from 
Lord Holdernesse, preserved in the British Museum) explicitly ac- 
knowledged having granted these powers to the duke, has shifted back 
the final responsibility for the convention to the shoulders of the mon- 
arch who repudiated it. The suggestion of directing Cumberland’s forces 
upon Magdeburg was not made in the British cabinet till after the conven- 
tion of Kloster Zeven had been signed; and, as has been since shown by 
Colonel E. M. Lloyd, the distinguished biographer of Cumberland, the 
duke, in the justification of his conduct preserved in the Cumberland 
Papers at Windsor, proves that the paternal directions left him no choice 
but to acquiesce in such terms as Richelieu might offer through the 
mediation of Denmark, and in the meantime retreat upon Stade. The 
whole of M. Waddington’s exposition cannot be described as pleasant 
reading for Englishmen of the present day, who are fortunately unable 
to regard the doings of their dynasty with the detachment so common in 
the first two Hanoverian reigns. Nor, in fact, can the British cabinet, 
in which Hardwicke, at all events, had the clearest possible perception of 
the realities of the situation, be altogether exonerated from its share in 
the ignoble solution actually adopted. Thus even a political moralist of 
the type of Bernis is able to give posthumous annoyance by such sneers 
as these, accompanying a ‘prophetic suggestion as to the action of the 
Hanoverian troops on the right bank of the Elbe :— 

Vous savez combien peu la cour de Londres respecte les traités les plus 
solennels, et qu’elle ne les observe que lorsqu’elle ne croit pas pouvoir les violer 
avec avantage et impunité; aussi on ne saurait porter trop loin la prévoyance 
vis-d-vis de cette cour injuste et artificieuse . . . 

For the rest M. Waddington has dwelt very effectively on another 
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aspect of the Kloster Zeven affair, which concerns a commander whose 
already damaged reputation will, as was hinted above, suffer more from 
the publication of this volume than that of the duke of Cumberland. Yet 
it cannot be denied that on several occasions during the period of his com- 
mand Richelieu gave evidence of intelligence and circumspection beyond 
what either contemporary or later critics have usually placed to his credit. 
The loophole which he left to the adversary of France in the convention 
of Kloster Zeven is an extraordinary instanse of that insouciance which 
is unpardonable in military, or indeed in any kind of diplomacy. In a 
compact of this description everything of course depended upon exactitude 
and explicitness ; yet nothing had been stipulated as to the Hessian troops 
in British pay, with regard to whom Cumberland, as commanding the 
elector of Hanover’s army, had no lawful claim to treat. This was actually 
the pretext seized upon by George II in the first instance for refusing to 
ratify the convention, and communicated by him to the Hanoverian privy 
council, which had taken refuge at Stade, and which (with the exception 
of Miinchhausen) was naturally enough desirous of upholding the agree- 
ment. 

I have left myself only space enough for pointing out that this volume 
includes some curious diplomatic studies, among which that of the comte 
de Broglie, inexhaustible in ideas and unwearying in interference, is not 
likely to be overlooked. He first comes before us, on the eve of the war, 
as the author of a precious scheme for aggrandising Saxony at the expense 
of Prussia; he is prominent at Paris in the complicated negotiations 
which preceded the conclusion, just a year after the defensive treaty of 
Versailles between France and Austria, of the offensive treaty between the 
same powers; and at Vienna, in the midst of the discouragement ensuing 
upon the battle of Prague, it is insinuated by M. Waddington that this 
intrepid counsellor displayed his readiness, in default of a native general, to 
offer himself as commander-in-chief of the army of the imperial circles. 
The melancholy chapter of French statesmanship, which is retold in 
this volume with an indignation all the more effective because of the 
calm preserved by the writer, shows that Broglie was at least no mere 
courtier of the ruling influence, like some of those who served the king. 
Nothing is more curious in the narrative of Frederick the Great’s attempts 
to extricate himself from his perils than his apparent doubt as to the 
stability of French policy, and his consequent attempts, even without the 
least apparent chance ofsuccess, to make overtures of peace to his foe in the 
very ‘honeymoon ’ of the new alliance—through so feeble an agency as 
that of Wilhelmina, at another through so fantastic a one as that of 
Voltaire. It was, of course, despair that prompted these efforts ; yet they 
were in so far founded on reason that had the eyes of France been opened— 
as it would seem that Richelieu, whether from insight or from dépit, 
sought to open them—her response would ‘not have been a refusal. 
Austrian diplomacy, whose achievements have never surpassed those of 
Kaunitz and Stahremberg, had drawn her into a conflict by which she 
did not know what she intended to gain, but by which she was 
beginning to perceive how much she might lose. 

Should this book, as many of those who are interested in the history 
of the Seven Years’ War will unite in wishing, be ultimately, together 
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with its predecessor, incorporated in a larger continuous work, the oppor- 
tunity should not be lost of correcting the misspelling of German local 
names and designations, such as Reischstadt, the Weiseberg at Prague, 
and Feldzeigmeister. A. W. Warp. 


La Rivoluzione Francese nel Carteggio di un Osservatore Italiano 
(Paolo Greppi). Raccolto e ordinato dal Conte GiuseprE Greppt, 
Senatore del Regno. Vol. I. (Milan: Hoepli. 1900.) 


ImporTANT financial houses continued the tradition of Lombard banking 
in France, Holland, Germany, and Spain down to the end of the eighteenth 
century. Count Paolo Greppi belonged to one of the noble Milanese 
families, members of which acquired as bankers wealth and importance 
as well as a wide knowledge of European affairs. We are not told the 
date of his birth, but he appears to have been still a young man when, 
after twelve years passed in Spain as partner in a bank at Cadiz and 
imperial consul-general, he came to Paris in April 1791. He had 
previously visited England, Holland, and Germany, and had made the 
acquaintance of many of the most important men in those countries, 
especially, as it would seem, of those who were in sympathy witk the 
liberal movement. When Greppi arrived in Paris Mirabeau had been dead 
nine days. It was impossible, he wrote, to describe or imagine the 
profound emotion excited in the minds of all by his death. Men of every 
rank and of every opinion regarded the loss of Mirabeau as the greatest 
calamity that could have befallen the nation, since he alone had possessed 
the popularity, the ability, and the energy necessary to direct and curb 
the Revolution. As Greppi during his visit associated with Lafayette 
and his friends, this appreciation of the great orator is noteworthy. Our 
author remained long enough in Paris to be a witness of the excitement 
caused by the flight to Varennes, and by the so-called massacre of the 
Champ de Mars on 17 July. He has high praise for the wisdom of the 
assembly, and above all for the good discipline, moderation, and vigilance 
of the national guards. The police of Paris had, he says, never been 
more strict, and the citizens, who began to see that their safety de- 
pended on obedience to the law, applauded the national guards when 
they dispersed the mob orators. 

Greppi left Paris before the end of July, and journeyed through Alsace 
to Vienna, where he made a stay of about a year, before returning to his 
family in Italy. The title, therefore, of the book before us is somewhat 
misleading, since he saw but little of the Revolution. The summary 
given by the editor of his ancestor’s experiences and impressions while in 
France contains little that is either new or instructive. Greppi’s ex- 
periences at the imperial court are more interesting. He was cordially 
received by the Austrian officials, from Kaunitz downwards, but he can- 
not be said to be an impartial observer. His estimate of Leopold II is 
particularly unfair. Perhaps the influence of Kaunitz indisposed him to 
do justice to a prince who saved the Austrian state at a most dangerous 
crisis by abandoning that traditional hostility to Prussia which was a 
cardinal dogma of the old chancellor’s creed. The latter part of the 
volume, which contains long extracts from the correspondence between 
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Paolo Greppi and Manfredini, the minister of the grand duke of Tuscany, 
is the most valuable and original. The unhappy position of the smaller 
Italian states, on the eve of the French invasion, ‘ between hammer and 
anvil,’ is brought vividly home to us. The perplexity of these powerless 
and on the whole well-meaning governments is pathetic. They who seek 
to compel the weak and vacillating to decided action must expect to be 
requited with hatred ; but there is no doubt that the methods of English 
diplomatists and admirals were rough and blundering. The English had no 
patience with those governments who would not cease to cry peace when 
peace was impossible, and who persisted in believing that England was 
only actuated by the most selfish motives when she professed to be, and 
indeed believed herself to be, the champion of civilisation and humanity. 
She alone, these foreigners said, gained by the war, conquering the 
French colonies and sweeping every flag but her own from the seas. 
She sought, so the Italians believed, to acquire Corsica, in order that she 
might make it the emporium of the western Mediterranean and ruin the 
trade of Genoa and Leghorn. Greppi, who ‘ingeminates peace’ with the 
persistency of a Falkland, hated Pitt, because he was convinced that the 
English statesman refused to negotiate with the French republic solely 
in order that he might satisfy his ambition and secure a monopoly of 
commerce for his country. 

Count Giuseppe Greppi, who appears to be well acquainted with the 
period with which he has to deal, has produced an interesting volume, 
but he might have done better had he given us more of his ancestor’s cor- 
respondence and devoted less space to his own summary of the history of 
the time, a summary far more lengthy than is needed to enable the 
reader to understand the letters. Moreover the editor shows in it a great 
want of any sense of proportion. Why, for instance, should he tell 
in minute detail (pp. 144-84) the story of the arrest of the French 
envoys in the Valtelline, swelling his volume by a digression of forty 
pages, which does not throw the least light on the life or correspondence 
of Count Paolo ? P. F. Wert. 


Der Congress von Chatillon: die Politik im Kriege von 1814. Von 
Aueust Fournier. (Vienna: Tempsky. 1900.) 


Ix this monograph Professor Fournier has given a full account of the 
very important negotiations that accompanied the invasion of France by 
the allies in 1814. He opens his work by recounting Napoleon’s remarks 
at Frankfurt to his host, the rich merchant Bethmann—a description 
based on the letters of Metternich to Hudelist, which appear in extenso 
in the appendix. Napoleon’s words were evidently intended to be repeated 
to his pursuers, and to give Metternich a chance of resuming the 
pourparlers which had not been decisively broken off even after Austria’s 
rupture with him three months previously. The interview of Napoleon 
with Merveldt on 17 Oct. at Leipzig had led the French emperor to 
offer terms to which the allies at that time returned no answer. But the 
capture of the French envoy at the court of Weimar, St. Aignan, now 
enabled Metternich to send to Napoleon at Paris the offer known as the 
Frankfurt terms, of the natural frontiers. He had two interviews with 
the French envoy, who was Caulaincourt’s brother-in-law. At the second 
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interview our ambassador at the court of Vienna, Lord Aberdeen, was 
present, as also was the Russian foreign minister, Count Nesselrode. 
Considering the importance of the question whether these Frankfurt 
terms were meant seriously, or were merely sent in order to separate 
Napoleon’s interests from those of France, it is regrettable that Dr. 
Fournier has not treated this part of the subject more fully. He 
has not given us Lord Aberdeen’s account of what transpired at the 
second interview, which differs a good deal from St. Aignan’s version 
printed in Fain’s ‘Manuscrit de 1814;’ and the important evidence 
contained in the British archives has been no more used for this work 
than it was by Professor Oncken. Lord Aberdeen’s despatch shows 
that he altogether demurred to a discussion of our version of the 
maritime code at any European congress; and it was ruled out of 
court at the first sitting at Chatillon. We also find in Dr. Fournier's 
book (pp. 22 and 32) only incidental references to the important 
letter which Metternich sent to Caulaincourt by St. Aignan (10 
Noy. 1813), warning him that now was the time, if ever, for 
Napoleon to make peace with the allies on the favourable terms alluded 
to above, but that he feared Napoleon would not do so. The letter is 
too long to quote here; a copy of it exists in the British Foreign 
Office archives, along with Lord Aberdeen’s other despatches of 
that date, which proves that Metternich took our ambassador into his 
confidence in sending it. A German translation of it has been given 
by Oncken ; but it would be desirable to have a copy of it in Dr. 
Fournier’s work, if only in order to balance Metternich’s letter to 
Hudelist of 9 Nov., quoted in the appendix, p. 242. In this letter the 
Austrian minister seems to hope that Napoleon will not accept the terms 
now offered; and he represents the offer as necessary in order to clear up 
the situation and ‘ gain us arms from the nation(France).’ Either, then, 
Metternich was playing a double game, or else he felt so sure of 
Napoleon's inflexibility that he could with impunity encourage his con- 
fidential advisers to urge him on to peace, and yet at the very same time 
assure a Viennese official that he was only trifling with the French emperor. 
We should like to have Dr. Fournier’s view on this point. A somewhat 
similar situation had obtained during the armistice of 1813 ; and the same 
obscurity hangs over much of Metternich’s diplomacy in 1814. Though his 
despatches always seem pacific, we find him alluding in his private letters 
to the riddle of events being only soluble at Paris (appendix, p. 255). 

He certainly was in a most difficult position. The present volume, 
with its copious appendices, shows how sharp were the differences between 
the allies, not only with reference to the Polish and Saxon questions, and 
the violation of the neutrality of Switzerland, but even in regard to the 
phrase ‘ancient frontiers’ for France. Austria needed to be reassured 
that Russia would not compel her to take Alsace as a set-off to the 
loss of eastern Galicia, which, said Minster and other busybodies, the 
tsar wanted to absorb (p. 296). Then there was the question of 
Belgium. Napoleon! sought to awaken the jealousy of the emperor 
Francis at the handing over of his former Belgian provinces to a 
‘ protestant Dutch prince, whose son will ascend the throne of England.’ 
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And it would seem that this suggestion had some effect on the mind of 
Francis. The problem of the future of France was, of course, infinitely 
complex. The tsar confessed to Lord Aberdeen at Freiburg that there 
would be no peace while Napoleon was her ruler; but he wished to fight 
his way to Paris, in order to learn the will of the French people in a great 
plébiscite, in which Laharpe, his old tutor, was to play a prominent part. 
The liberal despot certainly hoped that the lot would fall on Bernadotte, 
to whom it seems that, in 1812, he had held out hopes of succeeding to 
the throne of France in case Napoleon should be overthrown (p. 42, note). 
Dr. Fournier accepts the statement of Talleyrand that the tsar’s aim 
was to get rid of a new and active dynasty in the north of Europe, so 
that he himself might have a freer hand in the Polish question. But it 
is very questionable whether Bernadotte ever thought of renouncing the 
throne of Sweden for his son. His words to our envoy to the Swedish 
court, Mr. Thornton, on 30 Dec. 1813 were to the effect that he 
meant to act as intermediary between Europe and France, en asswrant 
a mon fils la cowronne dela Suéde.? For the rest is it not time that we had 
the official Swedish version of this puzzling problem ? All the allies ran foul 
of Bernadotte in the campaigns of 1818-14; and it is their evidence alone 
which still holds the field. We can hardly cite as evidence the very 
suspicious story told by Thiébault as to the offers secretly sent by 
Bernadotte to Davout to attack Bliicher’s rear. And the only serious 
official charge against him, that of making secret overtures to the French 
general Maison, has not been wholly proven. 

Of all questions, apart from France, that of Poland divided the allies 
most. It is clear from the pithy but very instructive diary of Hardenberg, 
printed in this appendix, that Prussia feared the tsar’s plans scarcely less 
than Austria did; and I incline to think that Hardenberg gained 
Metternich’s guarded assent to the acquisition of Saxony by Prussia, 
provided that the latter power helped Austria to resist the wholesale 
absorption of old Polish lands, on which, at one time, the tsar seemed 
likely to insist. Whatever promise Metternich gave the Prussian chan- 
cellor, we know that it was not kept after peace was made ; but during 
the war Hardenberg seems, according to his own account, to have done 
scarcely less than Castlereagh himself in patching up the Polish question 
between tsar and kaiser, as happened about 25 Feb. (see his entries 
under 6, 9, 16 Jan., 14, 27 Feb. on pp. 861-4). The diary also 
throws a rather unpleasing light on the gloomy ineffectiveness of the 
king of Prussia, whom Hardenberg nicknames Cassandra. 

Among other questions, on pp. 48 and 84-5 Dr. Fournier thinks 
that Napoleon’s instructions of 4 Jan. 1814 to Caulaincourt imply 
a desire for peace. But has he noticed the emperor’s very suspicious 
phrase, En signant des préliminaires qui arrétent les hostilités il faut 
étre le moins précis possible, puisqu’on a tout gagner dutemps, or the 
suggestion that the phrase as to the Alpine frontier might be so worded as to 
leave Savona, and even Spezzia, to the French empire? Secondly, is it 
certain that Napoleon, even amidst the discouragements of 4-7 Feb., 
really empowered Caulaincourt to sign peace on the basis of the ancient 
frontiers? Our author (pp. 85-6) implies that he did: and so does 
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Ernouf (‘Vie de Maret’). But this seems very doubtful. Napoleon’s 
letters of 4-5 Feb. to Caulaincourt were not such as would enable a 
conscientious plenipotentiary to sign away many thousands of square 
miles of territory. True Napoleon allowed Maret, his secretary of state, 
to send Caulaincourt carte blanche.’ But would a plenipotentiary, who 
was also foreign minister, venture to act on it when he had received from 
Napoleon a letter like that of 5 Feb., 1 a.m.? I fully agree with 
Dr. Fournier, as against M. Houssaye, that the letter must have 
reached Caulaincourt before that of Maret, dated merely 5 Feb., 
which, as Maret states, was sent by a second courier. But this does not 
invalidate the argument that Napoleon was playing a rather shifty game 
with his plenipotentiary, first giving him a free hand only in case the allies’ 
terms were acceptable (which meant, in effect, the natural frontiers), with 
the alternative of referring them back to him; and then allowing Maret 
to send Caulaincourt carte blanche. The plenipotentiary knew his master, 
who had once made him a scapegoat in the Enghien affair. How, 
then, could he now be expected to act on a vague mandate from the 
secretary of state, which contradicted the whole tenor of Napoleon’s 
notes? And how can Dr. Fournier assert (p. 94), Er (Caulain- 
court) hatte vollkommen freie Hand und konnte zustimmen. Er that es 
nicht. Er wollte nicht die Last einer solehen Verantwortung tragen, ohne 
einen bestimmteren Befehl in Hiinden zu haben? The last of these 
three sentences is correct ; the first is certainly an exaggeration. This 
question is not one of casuistry ; it is intimately connected with the fall of 
Napoleon ; and Stewart’s notes taken at the congress of Chatillon‘ show us 
what must have been the agony of the French plenipotentiary when placed 
in that terrible position. It is not surprising that he ‘temporised.’ Dr. 
Fournier would have added to the value of his appendix if he could have 
included Stewart’s notes and some of the more important of Castlereagh’s 
despatches ; and here and there a fuller study of Napoleon’s ‘ Correspond- 
ence’ would have strengthened the French side of his book. From 
the point of view of Austrian, Prussian, and Russian policy it is most 
valuable, though it needs at many points to be supplemented by the work 
of Oncken and the collection of Austrian state documents made by 
Klinkowstrom. J. Hotnanp Ross. 





Dr. B. Niese’s address entitled Die Welt des Hellenismus (Marburger 
Akademische Reden, 1900, no. 3) (Marburg: Elwert, 1900) contains 
a concise and luminous survey of the extent, the principal centres, and 
the leading characteristics of the Hellenistic world. Special emphasis 
is laid on the effect of acommon culture and speech in overriding national 
and political barriers, so that ‘ the civilised world felt itself as it were one 
great family of Hellenic descent’ (p. 22), with an ideal unity already 
before Rome imposed actual political unity. The address concludes with 
an estimate of the extent to which Hellenic influences penetrated beyond 
the Celtic barrier among the Germanic peoples of the north. J.L. M. 


In his paper Ueber die bei den atischen Rednern eingelegten 
Urkunden (Leipzig: Teubner, 1898) Dr. Engelbert Drerup reviews in 
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detail the history of the controversy concerning the documents quoted in 
the manuscripts of the Greek orators, and examines at length the evidence 
for and against their authenticity. He concludes first that all those 
inserted in the speech of Demosthenes ‘ De Corona’ andin that of Aeschines 
‘In Timarchum,’ together with the majority of those in that of Demosthenes 
‘ In Meidiam,’ are spurious ; but, secondly, that there is no valid reason for 
rejecting the remainder ; thirdly, that therefore we have in these docu- 
ments a mass of genuine Attic law. There is a useful appendix on the 
proper names which occur in the documents under discussion. J. L. M. 


In his little work entitled Le Invasioni Barbariche in Italia (Milan : 
Hoepli, 1901) Professor Villari has undertaken the neither easy nor 
attractive labour of reducing within the compass of 425 pages the story of 
the 500 troublous years between Constantine and Charles the Great, for 
the benefit of the ‘general reader’*in Italy. As he truly says, since the 
foundation of the kingdom of Italy there has been a great increase of pub- 
lished historical material. ‘ Archivi Storici’ and ‘ Societi di Storia 
Patria’ have routed out documents and discussed difficult historical or 
palaeographical questions with great energy and success ; but with all this 
‘books which relate the story of the past in simple and easy style, readable 
books, which used at one time to be numerous ip Italy and served as 
models to other nations, are now growing daily more rare.’ Itis to supply 
this gap, to enable the ordinary educated Italian to appropriate the results 
at which historical specialists have arrived, that Signor Villari has 
compiled this little book, which, notwithstanding its modest pretensions, 
bears in every page the impress of conscientious labour and is furnished 
with three excellent maps. We may note in passing a curious and 
suggestive historical parallel to Charles’s dissatisfaction (recorded by 
Einhard) at the coronation ceremony of Christmas Day 800. 


Persigny relates in his memoirs that it was he who almost with violence 
urged on the proclamation of the empire, contrary to the wish of Napoleon IIT, 
although the latter for so long a time had been preparing and working for it. It 
seemed nevertheless to him that the opportune moment had not yet arrived ; 
but Persigny thought differently and would not allow it to pass. 


T. H. 


Le Livre de Comptes de Jacme Oliwier, Marchand Narbonnais du 
XIV* Siécle, publié par Alphonse Blanc, tome II, premiére partie (Paris : 
Picard, 1899), will, when complete, be a work of the greatest 
service both to the student of Languedocian philology and to the 
constitutional and economic historian. It is unfortunate that cir- 
cumstances have removed M. Blanc from the rich treasures of the 
Narbonne archives, and that this will apparently delay the finishing of 
the work, and perhaps somewhat modify its character. When all is 
published the book will consist of three volumes, of which one of those 
still forthcoming will be devoted to setting forth the remainder of the 
documents which it is proposed to publish from the archives of Narbonne, 
along with a glossary of Provengal words and of the names of persons 
and places referred to, while the other will contain an elaborate intro- 
duction. From the present volume alone, however, some insight into 
the scope of the work can be drawn. It is of a twofold nature. The 
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more particular part of it, the publication of James Olivier’s accounts, 
together with fragments of those of some of his correspondents, is 
completed within the first three hundred pages. But nearly four 
hundred more pages of it are devoted to an elaborate appendix of piéces 
justificatives which, we are told, will be continued hereafter. Those now 
printed are miscellaneous in contents, including documents mainly from 
the Narbonne archives, for the most part in Latin, ranging in date from 
the early thirteenth to the early fourteenth century. The contents of this 
appendix include matters of far more general interest than the mer- 
chants’ ledgers. They illustrate many sides of the constitutional and 
commercial history of the old Roman city—its twofold division into 
civitas and burgus, its consuls and magistrates, its dealings with its 
archbishops and viscounts, its trade, its treaties, its Jews, and its weights 
and measures. M. Blanc tells us that he hopes by means of this 
material to correct many grave errors hitherto held on the subject of the 
history of Narbonne, and it will be more profitable to deal with it in 
detail when the completion of the whole work enables us to have the 
benefit of M. Blane’s guidance on the subject. With regard to Olivier’s 
account books it will be enough to say that from such sources as these, 
along with the very similar account books of the brothers Bonis, 
merchants of Montauban, published a few years ago, and slighter contri- 
butions of the same sort, it will soon be easy to reconstruct in detail the 
technical processes of medieval commerce, and even to know with exactness 
the medieval method of bookkeeping. It is a curious point of detail that 
Olivier included the ‘eleven thousand virgins’ along with his local 
patron, St. Paul of Narbonne, as the special saints whose names are 
inscribed at the head of his account books. So widespread was the 
cultus of the famous maidens of Cologne. ¥. ¥. F. 


In John Barbour, Poet and Translator (London: Kegan Paul, 1900), 
Mr. George Neilson has two main objects in view. The first is to repeat 
his conviction that John Barbour, author of the ‘Bruce,’ was also the 
author of the Scottish ‘Troy Book’ and ‘ Legends of the Saints.’ Without 
examining or refuting in detail the arguments of Drs. Képpel and Buss 
against this view, Mr. Neilson indicates some resemblances between the 
works which seem to him to establish a common authorship. His chief 
object, however, is to prove that to these three works must be added 
a fourth, the ‘ Buik of Alexander.’ Dr. Herrmann, in his dissertation 
on the ‘ Alexander,’ had already shown that it contained many lines and 
phrases also found in the ‘ Bruce,’ and supposed it to be the work of an 
imitator of Barbour. Mr. Neilson, working independently, presents the 
parallels in detail, and maintains that such an explanation is impossible : 
Barbour must have known the French original and must be the author 
of the translation. However probable Mr. Neilson’s contention may be, 
his methods of proving it lack something in clearness and completeness. 
One does not learn in each case whether the Barbour line in the 
‘ Alexander’ exists in the French, or is a natural rendering of what 
is found there, nor is any attempt made to sum up differences of 
vocabulary, phrasing, or rimes, which might tend to dissociate the 
‘ Alexander’ from the ‘Bruce.’ That Mr. Neilson’s results are to be received 
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with some degree of caution may be inferred from one fact : to assist his 
argument he is willing to accept as Barbour’s own work twelve lines (in 
book 20) which are only found in Hart’s edition of 1616 ; yet these twelve 
lines contain no less than three sets of rimes found nowhere else in all 
the 13,000 lines of the ‘ Bruce,’ and directly at variance with Barbour’s 
practice. Dr. Buss’s canon can hardly be set aside on evidence so 
slender as this, and Mr. Neilson’s attempt to do so only emphasises a weak 
point in his case. The question he has raised is one of great interest, 
but the philological as well as the literary argument must have full 
justice done to it before any final decision can be arrived at. W.A. C. 


In translating The Women of the Renaissance : a Study in Feminism, 
by M. R. de Maulde la Claviére (London: Sonnenschein, 1900), Mr. 
George Herbert Ely has taken infinite pains to reproduce the lightness 
of touch which is so characteristic of M. de Maulde’s work, and he well 
deserves congratulation on his success, even though in his attempt to 
be idiomatic he sinks at times to such terms as ‘ squelch,’ ‘ robustious,’ 
‘coming down a peg,’ ‘ pretty badly at that.’ The question, however, 
arises, is the translation of such a book worth the labour it entails ? 
How many English-speaking people who are unable to read French are 
sufficiently intelligent or well educated to appreciate this mass of detail 
on the French and Italian heroines of the Renaissance ? When the last 
page is read, Anne of France and Anne of Brittany, the three Margarets, 
the sister, the daughter, and the granddaughter of Francis I, Isabella of 
Aragon and Isabella the Catholic, Beatrice d’Este and Isabella d’Este will 
be dancing round the reader’s brain, their individuality lost in the whirli- 
gig of inextricable evolutions. No writer is more allusive than the author, 
and to appreciate his knowledge and his literary skill requires no incon- 
siderable acquaintance with a difficult period. Moreover the spirit of the 
book is eminently Gallic, and, without any fault on the part of the trans- 
lator, the flow of rhapsody and witticism, however delicious in the French 
original, when poured into an English vessel loses its bouquet and becomes 
flat and stale. An English writer, for instance, who described a national 
heroine, if such there be, in the terms common to the most sedate of 
constitutional historians in France when making the merest mention of 
Joan of Arc, would run the risk of Bedlam. It is this difference of national 
temperament which makes a book so readable in the original, in spite 
of the translator’s skill, a little tiresome in its English form. I, 


The eighth volume of the Calendar of Hatfield Manuscripts (H.M. 
Stationery Office, 1899) deals exclusively with the year 1598, and the 
most important events mentioned in it are the deaths of Burghley and 
of Philip II, and Sir Robert Cecil’s mission to Henry IV to dissuade 
him from making a separate peace with Spain. Cecil was unable to 
prevent the conclusion of the treaty of Vervins, and the war, which 
England and the Netherlands were left to wage with Spain, is the subject 
of many letters and despatches in this volume, particularly from Sir 
Francis Vere and George Gilpin, the English representative on the Dutch 
council of state. The war in Ireland also fills a good deal of space, and 
the detailed account of the defeat on the Blackwater is interesting ; a note 
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might have been made to the effect that the marshal who figures init was 
Sir Henry Bagnal, and a reference to him should certainly have been in- 
cluded in the index. In domestic affairs perhaps the most interesting letter 
is that from Lord Grey on p. 269, in which he states that ‘ of late my lord 
of Essex . . . . has forced me to declare myself either his only or friend 
to Mr. Secretary [Cecil] and his enemy ; protesting that there could be no 
neutrality.’ There is also a curious complaint from Francis Bacon 
(pp. 359-60) of an execution served upon him by one Simpson, a gold- 
smith, for a bond of 300/. This calendar is now as important a mine of 
materials as the domestic calendar for the period, and it is carefully 
edited by Mr. R. A. Roberts. Possibly more effort might have been 
made to indicate where and when the documents have previously been 
printed, instead of merely stating when they occur in Birch; and 
what is the authority for identifying ‘ Newhaven’ (p. 157) with Nieuport ? 
Surely the ‘ Newhaven ’ there referred to was Ambleteuse. 
A: F. P. 


Mr. J. B. Perkins’s volume on ficheliew (New York: Putnam, 
1900) is a fairly readable and trustworthy account of the cardinal’s 
character, career, and policy. Mr. Perkins had already reviewed the 
ground in his History of France under Richelieu and Mazarin, but 
while fully acknowledging his obligations to the standard authorities, 
the Vicomte d’Avenel and M. Hanotaux, he claims that his own shorter 
biography is throughout based on ‘an examination of original sources of 
information,’ including manuscripts in the French foreign office and 
elsewhere. Mr. Perkins clearly writes with the assurance and decision 
which ample knowledge and study alone can give. His estimate of 
Richelieu is essentially sober and reasonable, and while dwelling through- 
out on his hero’s marvellous gifts and qualities and his unique single- 
ness of purpose he is careful to point out the defects, alike in conception 
and results, of his policy and political ideals. In short Mr. Perkins’s 
theories may be summed up in his own words: ‘ It is doubtful whether 
the French people were any happier at the end of Richelieu’s administra- 
tion than at its beginning, but beyond question France was a more 
powerful state,’ and this is worked out in a series of chapters which 
summarise the main aspects of Richelieu’s life as a cardinal and 
statesman. It is perhaps futile to object to expressions such as 
‘to antagonise’ (a person), ‘no nearer right,’ ‘back of them ;’ more 
questionable historically are the assertions (p. 3) that in 1610 ‘ Alsace and 
Lorraine formed part of the German empire,’ that one battle (Breiten- 
feld) ‘made’ Gustavus Adolphus ‘dictator of Germany;’ and what 
would Ranke and Droysen say to Bernard of Weimar being loosely 
ranked as ‘ one of’ Richelieu’s ‘ generals,’ as if he had been all his life in 
the French pay ? Equally remarkable is the verdict obiter dictwm that 
‘ Henry IV loved to save his sons’ (p. 187); but blemishes such as these 
do not materially spoil a lucid and careful piece of work. C. G. R. 


Mr. Edward Smith’s England and America after Independence, a 
Short Examination of their International Intercourse, 1783-1872 (West- 
minster: Constable, 1900), is an interesting book, and contains a good 





408 REVIEWS OF BOOKS April 


deal of valuable matter, but it is written throughout in the style of 
a political pamphlet rather than a history. The author never loses an 
opportunity of pouring forth streams of bitter rhetoric. He has hardly 
a good word for any American minister in England, with the exception 
of King, Rush, and C. F. Adams. While he points out with great vigour 
the weak points in the American case against Great Britain he never 
appreciates the strong points. In short it is too one-sided a book to be 
received as authoritative. There are also considerable gaps in Mr. Smith's 
list of authorities, and his method of referring to them in support of his 
statements is unsatisfactory. Down to chapter xii.—that is, as far as 1812— 
he makes good use of unedited despatches in the foreign office. After 
that date they disappear from his list of sources. In his treatment of the 
relations of the two states during the civil war he should have consulted 
Mr. J. F. Rhodes’s ‘ History of the United States’ (vols. iii. and iv.), 
whose dispassionate treatment of the questions at issue might have taught 
him a useful lesson. He might also have used with advantage Mr. 
Callahan’s ‘ The Neutrality of the American Lakes and Anglo-American 
Relations ’ (‘ Johns Hopkins University Studies,’ 1898), and Mr. Stark’s 
‘ Abolition of Privateering and the Declaration of Paris’ (‘Columbia 
University Studies,’ 1897). J. 


In the Columbia University ‘Studies in History, Economics, and 
Public Law,’ xii. 4, 1900, Dr. C. E. Merriam has compiled the History 
of the Theory of Sovereignty since Rousseau. His careful, lucid, and 
very complete exposition will be welcomed asa valuable guide by students 
of modern political philosophy. Such a review of the course of theory in 
England, America, France, and Germany proves, as no other method 
could, that history has prescribed the terms and the conclusions of the 
debate ; publicists have only had to find the arguments. Hobbes and 
Rousseau fettered speculation with the dilemma of the sovereign govern- 
ment or the sovereign people, and a century’s discussion has been devoted 
to eluding or modifying it. There is a thinker in Germany, and there 
are those in England, who would gladly expunge the word ‘ sovereignty ’ 
from the philosopher’s lexicon ; at least it would be a decided gain to 
make a present of it to the lawyers. Dr. Merriam’s criticism of Rousseau 
is rather hard and unyualified. Montesquieu’s treatment of sovereignty 
should certainly have been recognised in a work which deals at length 
with the constitution of the United States and the debates arising there- 
from. It is misleading to speak of the theory of Bossuet and Fénelon 
as ‘in line with’ that of Bodin and Hobbes. Neither of the Mills is 
mentioned in the chapter on the Austinian theory. The translations from 
German are not always exactly significant—e.g. pp. 112, 117. In a 
quotation from Paley in a footnote to p. 131 we should read ‘ rule’ for 
‘ will.’ W.G. P. 8. 


The history of the events which led up to the war of 1792 has been 
so carefully investigated by the ablest hands, and the mass of sifted 
material is so great, that a writer confined within the narrow limits of a 
prize composition could hardly manage to tell us anything absolutely 
novel. Much, however, remains to be done towards a fair interpretation 
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of the very complex facts. In the main Mr. J. H. Clapham, in his essay 
on The Causes of the War of 1792 (Cambridge: University Press, 1899), 
has followed the guidance of Sorel, but he has also thought for himself 
and to some purpose. He aims at showing that the responsibility for 
the war does not lie so entirely with the revolutionary party in France as 
Sybel and Taine would have us believe. He gives reasons for thinking 
that the emperor Leopold showed less insight and firmness of character 
than Sorel maintains. He endeavours to discriminate between what 
was rational in the suspicions felt by the revolutionists and what was 
exaggerated or even insane. His general conclusion appears to be that 
the war of 1792 even more than most wars was the resultant of many 
forces. The king, the queen, the émigrés, the Feuillants, the Jacobins, 
the Austrian and Prussian sovereigns and their ministers all contributed 
to bring it about whether they willed or no. Everybody made calcula- 
tions more or less erroneous; everybody entertained hopes more or less 
groundless. Difficult as it always is to fix historic responsibility, it has 
never been more difficult than in the case of the war of 1792. Through- 
out Mr. Clapham evinces a power of weighing and balancing facts and 
reasoning to conclusions which lead us to hope well of his future 
researches. F.C. M. 


Professor Arthur Kleinschmidt’s volume Bayern und Hessen, 1799-1816 
(Berlin : Riide, 1900), in a measure supplements the same author’s highly 
competent ‘ History of the Kingdom of Westphalia,’ from the despatches of 
the Bavarian ministers at Cassel, and adds, chiefly from those of General 
von Sulzer, who represented Max Joseph’s government at Darmstadt, 
some interesting illustrations of political sentiment in the states of the 
Confederation of the Rhine at the time of Napoleon’s first and at that of 
his second catastrophe. In the former part of this volume there is 
nothing to alter the impression conveyed by the author’s ‘ History’ that 
King Jerome was absolutely devoid of the capacity required for uniting 
to his personal interests those of any section of his subjects. Sulzer’s 
letters, which are curious though not particularly attractive reading, prove 
considerable power of observation to be perfectly compatible with a tendency 
to go wrong by sheer force of habit. But it is interesting to test the 
strength of the belief in Napoleon’s star by the influence which it 
exercised over this cool time-server, to whom Stein and his central 
administration were intclerable, and Arndt and Gérres as the imps of 
destruction. There are many interesting details in these pages, but it 
may remain a question whether as a whole these diplomatic gleanings 
were worth publishing in an independent form. A. W. W. 


In his pamphlet entitled Wer hat Moskau im Jahre 1812 in Brand 
gesteckt? (Berlin: Ebering, 1900) Dr. Gantscho Tzenoff, after a careful 
review of the Russian, French, and German evidence, comes to the conclu- 
sion that the fire of Moscow was not caused either by Count Rostoptchin or 
by the Russian inhabitants of the city. On the contrary it was caused by 
the plundering of the French soldiers, and neither Napoleon nor his generals 
made any serious efforts to put it down. In any case Napoleon would 
have had to leave Moscow, and in any case his army must have perished. 





410 REVIEWS OF BOOKS April 


He therefore utilised the fire as an argument with which to reduce the 
Russian emperor to terms of peace. We consider that Rostoptchin’s 
report to the tsar, written on 20 Sept. 1812—that is to say, after the 
French entry into Moscow—is conclusive proof that he did not carry out 
his undoubted intention to fire the city. In this report (published in 
1892) the count says, ‘I am in despair over his [Kutusoff’s] treacherous 
treatment of me. Since I was not to be allowed to hold the town I 
would have made it responsible for the flames, in order to rob Napoleon 
of the glory of having taken it, plundered it, and set it on fire. I would 
have given the French to understand with what a nation they have to 
do.’ Dr. Tzenoff might have made more of this report, which he quotes 
on p. 25. The best part of his book is the excellent and most damaging 
criticism of the judgment pronounced by the military commission, 
published in the Monitewr, 29 Oct. 1812. The narrative of Thiers was 
largely based upon this highly misleading document. H. A. L. F. 


M. Henri Welschinger’s monograph on Bismarck (Paris: Alcan, 
1900) contains a succinct, if unfavourable, account of that statesman’s 
career, based on the usual authorities, alist of which is given, and on some 
personal experiences. While praising his moderation after Sadowa and 
his social programme, the author blames him too exclusively for the 
war of 1870, and traces the obvious decline of German literature 
to his materialism. It isan exaggeration to say that ‘ the germanisation 
of Alsace-Lorraine has made no progress,’ and the comparison of the 
Danish war of 1864 with the Boer war is rather gratuitous. ‘Ferdinand’ 


(p. 54) should be ‘ Frédéric,’ ‘ Avons ’ (p. 141) ‘ Arons,’ and ‘Hanau’ (p. 
188) ‘ Hanovre.’ W. M. 


The Yorkshire Archeological Society has issued a further instalment 
of the Index of Wills in the York Registry, extending from 1612 to 
1619 (Record Series, vol. xxviii. 1900). K. 


Professor C. Keller’s Madagascar, Mauritius, and other East 
African Islands (London: Sonnenschein, 1901), translated by Mr. 
H. A. Nesbitt, may be mentioned in this Review, as, though mainly con- 
cerned with other sciences, it also deals with the history of these islands. 
Professor Keller speaks with authority on the subjects dealt with, but 
one seems to note a lapse from scientific ‘objectivity’ when British 
colonial policy is in question. H. E. E. 


The Report on the Census of Cuba, 1899, and the companion volume 
on Porto Rico, published by the War Department of the United States 
of America (Washington: Government Printing Office, 1900), include a 
sketch of the history of the islands, their races, economic conditions, and 
successive forms of government. L. 
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[Contributions to these Notices, whether regular or occasional, are invited. They 
should be drawn up on the pattern of those printed below, and addressed to the Editor, 
at Oxford, by the first week in March, June, September, and December. | 


On the date of composition of the Paschal Chronicle: by F. C. ConyBeare [who 
defends the account given by Du Cange of a shorter and earlier form of the 
Chronicle reaching only to 354, instead of 627, of which he printed a collation 
from Holstenius’s notes. The manuscript itself has disappeared, and its existence, 
or at least its antiquity, has been of late years denied. The present writer adduces 
evidence in favour of its genuine character].—Journ. Theol. Stud. 6. Jan. 

On the chronology of the Origenist controversies in the sixth century: by F. Drexamp. 
I: The date of St. Sebas’s death [532, not 531}. IL: The transactions of the anti- 
Origenist synod of 553 [considered as antecedent to the ecumenical council and 
not as part of it].—Hist. Jahrb. xxi. 4. 

On the ‘ Martyrologium Hieronymianus :’ by B. Krusca [who contests L. Duchesne’s 
view that it was compiled at Auxerre, and denies that there was an Italian red- 
action of the work in the sixth century].—N. Arch. xxvi. 2. 

The Irish school at Péronne, in Picardy: by L. Travse [an important contribution to 
the history of the Irish on the continent, especially in its paleographical aspect. 
Cellanus, Aldhelm’s correspondent, is shown to have been abbot of Péronne, and 
some verses upon him, found in an Italian manuscript, are printed for the first time. 
Literary connexions between Péronne, St. Riquier, and Corbie are traced out. A 
note on the abbreviations of noster is added as a first instalment of Dr. Traube’s 
experiments carried on in the hope of obtaining definite criteria for the differentiation 
of manuscript types, such, for instance, as the scriptura Scottica}.—SB. Akad. 
Wiss. Miinchen (phil.-hist. Cl.) 1900. 4. 

On a group of manuscripts of canons at Toulouse, Albi, and Paris {traced back to the 
seventh century]: by C. H. Turner.—Journ. Theol. Stud. 6. Jan. 

Archbishop Eugenius of Toledo's collection of poems: by F. Vouumer [on the manu- 
scripts].—N. Arch. xxvi. 2. 

Report on manuscripts of the ‘ Liber pontificalis, and its continuations, of lists of 
popes, and of single papal Lives at Milan, Florence, Rome, Montecassino, Benevento, 
and Naples: by A. Brackmann [who gives an account of a fragment in the Vatican 
(Reg. 586), of the tenth century, containing a new version of the ‘ Vita Stephani 
II ’}.—N. Arch. xxvi. 2. 

On the recensions of the ‘ Libellus sacrosyllabus’ of the Italian bishops [794]: by A. 
Wermincuorr.—N. Arch. xxvi. 2. 

On the diplomas of the emperor Henry IT: by H. Bresstav. III: The history of the 
chancery ; the mode of dating; the itinerary [1014~-1024].—N. Arch. xxvi. 2. 

On the authenticity of the legend of St. Francis, known as that of the Three Com- 
panions: by P. Sanatrer [who argues in its defence against the contention of F. 
van Ortroy that it is posterior to the Second Life of Thomas of Celano].—Rev. 
hist. Ixxv. 1. Jan. 

Two letters of Gregory IX to the provost and chapter of Ziirich [1239], now preserved 
at Siena: printed by A. Scuunte.—Anz. Schweiz. Gesch. 1900. 4. 
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Itinerary of a pilgrim from Memmingen to Einsiedeln {c. 1300}: printed by O. 
RrneuHoiz.—Anz. Schweiz. Gesch. 1900. 4. 

The ‘ Chronique des Pays-Bas, de France, d’ Angleterre et de Towrnai:’ by V. Fris.— 
Bull. Comm. roy. d’Hist. 1900. 2. 

The Life of St. Dorothea; an English version of the fifteenth century: printed by 
W. E. A. Axon.—Antiquary, N.S., 134. Febr. 

Extracts from the correspondence of the ambassadors of the United Provinces at the 
French court [1726-1732]: by H. D. Guyor.—Bull. Comm. Hist. Eglises Wallonnes, 
viii. 2. 

The secret mission of the marquis de Belluwne, agent of the prince de Polignac at 


Lisbon [1830]; documents from the French archives: printed by A. Strern.—Rev. 
hist. Ixxv. 1. Jan. 


The seven ecumenical councils of the undivided church [in connexion with H. R, 
Percival’s translation of their canons}.—Church Qu. Rev. 91. Jan. 

The relations of state and church in Constantinople: by H. Geuzer.—Hist. Zit. 
Ixxxvi. 2. 

The affinities between Lombard and Scandinavian law : by J. Ficker (who maintains, 
against Kier, that the relation is with Norwegian, not Danish law].—Mitth- 
Oesterreich. Gesch. xxii. 1. 

Pope John VIII's approval of the Slavonic language for liturgical purposes: by 
F. Pastrnex [giving the latest views of the scene of the labours of SS. Cyril and 
Methodius).—Cesky Cas. Histor.. Jan. 

Daniel of Kiev’s pilgrimage to the Holy Land [c. 1106-7]: by C. R. Beaztey.—Trans. 
R. Hist. Soc., N.S., xiv. 

The alleged condemnation of king John of England by the court of France im 1202: 
by Miss K. Noreate [who maintains that this condemnation, which is recorded only 
by Ralph of Coggeshall, is a fiction invented by Philip Augustus in 1204~5].— 
Trans. R. Hist. Soc., N.S., xiv. 

French aims at the German crown in the time of Philip the Fair and Clement V: by 
K. Wenck [in connexion with the instructions of Pierre Barriére, 1313, recently 
published in the N. Arch. xxv.]—Hist. Zft. lxxxvi. 2. 

Papal finance in the fourteenth century: by J. P. Kirscu.—Rev. d’Hist. eccl. 1900. 2. 

The Hussites and the Council of Basle in the years 1431-2: by L. Horman.—Cesky 
Gas. Histor. Jan. 


The court of Philip the Good: by E. Lamerre.—Ann. Soc. arch. de Bruxelles, 
1900. 2. 

Raimund Peraudi as commissioner of indulgences: by N. Pauuus {treated partly in 
connexion with the history of the doctrine of indulgence].— Hist. Jahrb. xxi. 4. 

The first century of the East India Company.--Quart. Rev. 385. Jan. 

The relations of Wilhelm Bienner, chancellor of Tirol, with the Graubiinden: by M. 
Varir.—Anz. Schweiz. Gesch. 1900. 4. 

Notes on the diplomatic correspondence between England and Russia in the first half 
of the eighteenth century [1705-1744]: by Mrs. D’Arcy Cottyer.—Trans. R. Hist. 
Soc., N.S., xiv. 

The financial transactions of the republic of Bern in the eighteenth century: by 
A. E. Sayous [on its loans to England, Holland, and other states].—Rev. hist. lxxv. 
1. Jan. 


The Anglo-French commercial treaty of 1713: by H. Schorer.—Hist. Jahrb. xxi. 4, 
continued from 2, 3. 

Norvins and the Spanish princes at Rome [1811-1813]: by G. pz GranpMatson [deal- 
ing with the queen of Etruria and Charles IV of Spain].—Rev. Quest. hist. lxix. 1. 
Jan. 


Metternich and his foreign policy: by A. Rrepxrn, continued.—Russk. Star. Dec.— 
Feb. 
The end of Murat: by F. Lemmt [opposing Koller’s view that his landing at Pizzo 


was the result of a plot by the minister Medici and his agents provocateurs].—Arch. 
stor. Ital., 5th ser., xxvi. 4. 
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The emperor Nicholas I and the eastern question: by N. K. Satuper, continued.— 
Russk. Star. Dec.—Feb. 


Recollections of the war of 1877-8: by S. TsurtKov [on the campaign under Skobelev 
in the Shipka pass].—Istorich. Viestn. Jan., Feb. 


France 


The Cornovii ; the native land of St. Brieuc: by J. Lorn (admitting that S. Baring- 
Gould (Ann. de Bretagne, xv. 4) is right in maintaining against A. de la Borderie 
that St. Brieuc was a native of Ceredigiawn, but charging the former with serious 
errors on other points].—Ann. de Bretagne, xvi. 2. 

St. Ouen, bishop of Rowen: by E. Vacanparp.—Rev. Quest. hist. lxix.1. Jan. 

The administration of the duchy of Brittany under John V [1399-1422]: by 
C. Beturer Domaine. III [on commerce, industry, agriculture, and education]. IV 
[the duke’s relations with the clergy]._-Ann. de Bretagne, xvi. 2. 


The reformed community at Tours in the sixteenth and seventeenth centuries 
A. Durr pe Sarnt-Anpré. —Bull. Soc. Hist. Protest. France. 1.1. Jan. 


The first abbé Dubois ; an episode in religious and diplomatic history: by the late 
F, T. Perrens.—Rev. hist. Ixxv. 1. 
cluded. 


A trial for witchcraft in the district of Avesnes [1677]: by E. Bercer.—Ann. Instit. 
arch. de Mons, xxix. 


: by 


Jan., continued from lIxxiv. 2 and con- 


The reformed church at Orléans at the revocation of the edict of Nantes: by 
L. Bastipr.—Bull. Soc. Hist. Protest. France. 1.2. Feb. 

An account of the death of the great Condé by Hérauld de Gourville [11 Dec. 1686]: 
printed, with Condé’s last letter to the king, by A. Hyrvorx.—Rev. Quest. hist. 
Ixix.1. Jan. 

The condition of the peasants in the sénéchaussée of Rennes and their wishes at the 
eve of the Revolution: by E. Duronr. V: The peasants and the royal and pro- 
vincial administration.—Ann. de Bretagne, xvi. 2. 

Correspondence of Legendre, député of the sénéchaussée of Brest to the States-General : 


by A. Corre and Detourmer [containing a first-hand account of the great re- 
volutionary days from 28 April 1789, to 30 December 1791}. Révol. France. xx- 
6,7. Dec., Jan. 


A revolutionary song in the patois of Périgord: by G. Hermann.—Révol. Franc. xx. 6. 
Dec. 

The popular society of Villecroze (Var): by E. Povuré [giving a picture of the progress 
of revolutionary ideas in a small rural commune, based on minutes of meetings 
existing in the departmental archives].— Révol. Frane. xx. 8. Feb. 

The elections to the convention, from the procés-verbaux of the electoral assemblies of 
the departments: by the late L. Sctour.—Rev. Quest. hist. Ixix. 1. Jan. 

The exercise of the national sovereignty under the Directory : by A. AuLarp [describing 
the ways in which electoral liberties were interfered with].—Révol. Frang¢. xx. 7. 
Jan. 


Freemasonry in the year VII and the year IX : by A. Marutez.—Révol. Frane. xx. 7. 
Jan. 
The religious policy of the First Consul: by A. Autarp.—Révol. France. xx. 8. 


The later years of Napoleon {in connexion with recent literature]. 
Jan. 


Feb. 
Quart. Rev. 385. 


Michelet as an historian.—Quart. Rev. 385. Jan. 


Germany and Austria-Hungary 
The foundation of the bishopric of Prague: by H. Spancensere [who argues in favour 
of its establishment by Otto I at the very end of his reign, not by Otto II, though 
a bishop was not actually appointed until 974).— Hist. Jahrb. xxi. 4. 
The imperial tombs in the cathedral at Spires, opened in August 1900: by H. Graverr, 
with two plates.._SB. Akad. Wiss. Miinchen (phil.-hist. Cl.) 1900. 4. 
The forgeries of chancellor Kaspar Schlick: by M. DvokAxk [who brings forward and 


examines many examples, and throws light on Schlick’s personal history], with 
texts and facsimiles.—Mitth. Oesterreich. Gesch. xxii. 1. 
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The articles of the peasants in 1525: by A. Girze [a study of the Peasants’ War].— 
Hist. Vierteljahrschr. iv. 1. 

Contributions to the history of the court of Heidelberg in the time of the elector 
Frederick IV: by E. Orro.—Hist. Vierteljahrschr. iv. 1. 

Letter of Ferdinand II on his proclamation as king of Hungary [ 15 May 1615] : 
printed by A. Srrrz.—Mitth. Oesterreich. Gesch. xxii. 1. 

Sophia Dorothea of Celle (deciding after a careful examination of the evidence brought 
forward by W. H. Wilkins, and a comparison of photographs of handwritings, in 
favour of the genuineness of the correspondence between the princess and count 
Philip Kénigsmarck preserved at Lund.}—Edinb. Rev. 395. Jan. 

Johann von Wessenberg: by H. von Zwieptneck.—Hist. Vierteljahrschr. iv. 1. 

A description of Gneisenau in 1814 [by the widow of C. G. Heyne, the classical 
scholar]: printed by L. Gricer.—Hist. Zft. Ixxxvi. 2. 

The restoration of the archives, libraries, and art collections taken by the French from 
Vienna in 1809: by H. Scuiirrer.—Mitth. Oesterreich. Gesch. xxii. 1. 


Great Britain and Ireland 


The British section of Antonine’s Itinerary: by J. J. Raven. III.—Antiquary, N.S., 
134. Feb. 

The tribal hidage: by W. J. Corserr [who puts forward an original and highly in- 
genious hypothesis as to the character of this perplexing list. He finds it to be 
made up of groups of districts containing multiples of 12,000 hides, each of them 
divided into sub-groups with hidagés in the proportion of 7: 5. This basis of 
120 x 100 hides corresponds, at least in the kingdoms of the Middle Angles and of 
the Hwiccas, to the distribution of hundreds in Domesday Book. It is suggested 
that the list was drawn up at Peterborough, and represents, perhaps with some 
modifications, a scheme for taxation made by Edwin of Northumbria. The system 
of hundreds in Domesday is taken to be a West-Saxon readjustment of the tenth 
century, and the Domesday hidages to indicate a further readjustment for purposes 
of taxation about a century later, based apparently on an increase of 10 per cent., 
though it was not everywhere carried out}.—Trans. R. Hist. Soc., N.S., xiv. 

The decay of villeinage in East Anglia: by Miss F. G. Davenport [from the manor 
rolls of Forncett, Norfolk, 1272-1556].—Trans. R. Hist. Soc., N.S., xiv. 

The merchants of the staple: by 8. Bropnurst.—Law Qu. Rev. 65. Jan. 

The Wycliffite Bible (defending its traditional origin against the criticism of F. A. 
Gasquet].—Church Qu. Rev. 50,51. Oct., Jan. 

The inquisitions of depopulation in 1517 and the ‘ Domesday of Incloswres:’ by E. F. 
Gay and I. S. Leapam.—Trans. R. Hist. Soc., N.S., xiv. 

Recent appreciations of Oliver Cromwell.—Edinb. Rev. 395. Jan. 

The battle of Dunbar: by C. H. Firru [who gives reasons, with the help of a con- 
temporary map, for believing that the forcing of the Brock burn was not the battle 
itself but merely preliminary to it, and that the real fighting took place on its right 
bank, both armies being ranged at right angles to it. A detailed narrative of the 
action follows, with full reference to authorities].—Trans. R. Hist. Soc., N.S., xiv. 

An estimate of the character and position of William III: by A. ZummERMann.—Hist. 
Jahrb. xxi. 4. 

The development of political parties during the reign of Queen Anne: by W. F. Lorn. 
Trans. R. Hist. Soc., N.S., xiv. 


Italy 


Studies on the ancient constitution of the commune of Florence: by P. Santrvt 
[describing the reactionary effects of the reign of Henry V1 upon the power of 
Florence, and examining the results of the league of Tuscany with Innocent III and 
the cessation of imperial administration in the Contado. The article also contains 
information on the relation of the arts to the Calimala, the podesta foreign and 
native, and the protection by Florence of the agricultural interests of the feudatories 
in the Contado], concluded.—Arch. stor. Ital., 5th ser., xxvi. 4. 
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On the sources of the Chronicle of Sicard of Cremona: by 0. Hoiper-Eecer [who, 
after a warning against E. Komorowski’s dissertation on the subject, calls 
attention to some of the manuscripts probably used by Sicard, and discusses the 
lost ‘Cronica Tiburtina ;’ with a note on the ‘ Catalogus Pontificum Casinensis,’ 
the text of which is here printed}.—N. Arch. xxvi. 2. 

Historical extracts from the documents classed as ‘ Arche in carta bambagina’ in the 
archives at Naples: by R. Beverer. II, concluded.—Arch. stor. Napol. xxv. 4. 
Niccolé Spinelli da Giovinazzo: by G. Romano. V: [1373-1376].—Arch. stor. Napol. 

xxv. 4. 

A schedule of the assessment of the clergy in the diocese of Milan in 1398 in relation 
to their immunity: by M. Mactsrrerti, concluded.—Arch. stor. Lomb., 3rd ser., 
X XViii. 

The trial of fra Tommaso Campanella [1600-1601]: by E.'Cetano [who prints 
extracts from a transcript of the decrees of the Holy Office].—Arch. stor. Napol. 
xxv. 4. 

Unpublished papers relative to royalist conspiracies in the time of the republic of 1799: 
printed from the archives at Palermo by C. Crispo-Moncapa.—Arch. stor. Napol. 
xxv. 4. 


The Netherlands and Belgium 


Notes on the reformation in Overijssel [1566, 1568]: by J. pe Hutiv.--Nederlandsch 
Arch. Kerkgesch., N.S., i. 2. 

Transactions of the assemblies of Correspondence [1614-1618] in the province of 
Holland: printed by L. A. van Lanoeraap.—Nederlandsch Arch. Kerkgesch., 
N.S., i. 2. 

Walloon medals : by H. 1. pe Domprerre pe Cuavrerté. I: 1629-1793, with plates.— 
Bull. Comm. Hist. Eglises Wallonnes, viii. 2. 

The plague at St. Nicolas in Waesland [1666]: by G. Wiuemsen.—Ann. arch. du 
Pays de Waes, xix. 1. 

The siege of Termonde in 1667 [from manuscript sources]: by A. pz Viamtnck.—Ann. 
Acad. arch. de Belgique, 5th ser., ii. 3. 


Russia 


Contributions to the history of the false Demetrius: by P. Prertine [from the un- 
published diary of a Polish jesuit, Lawicki, from the papal archives and other 
sources|.—Russk. Star. Dec., Jan. 

The successors of Peter the Great: by E. Saumtcorsxt.—Istorich. Viestn. Feb. 

Count von Benningsen’s letter to general von Fock on the murder of the tsar Paul I. . 
by T. Scuremann.—Hist. Vierteljahrschr. iv. 1. 

Extracts from the memoirs of D, Runich ‘one of the advisers of Alexander [].—Russk. 
Star. Jan., Feb. 

Memoirs of general Liwenstern, continued [on the council of war after the Borodino, 
and the entry of Napoleon into Moscow].—Russk. Star. Dec.—Feb. 

Extracts from the memoirs of A. Mikhailovski Danilevski: by N. Satuper [the year 
1825, the last days of Alexander I].— Russk. Star. Dec. 

The memoirs of Michael Chaikovski, continued [on the adventures of the Polish legion 
among the Turks at the time of the Crimean war].—Russk. Star. Dec. 

Some letters of admiral Kornilov [killed in the Crimean war].—Russk. Star. Jan. 

The marquis Wielepolski {and his policy during the Polish insurrection, especially in 
the years 1861-2].—Russk. Star. Dec. 

Count M. Muraviev and the Jews at Wilno: by O. Sretnserc [during the Polish in- 
surrection, 1863-4].—Russk. Star. Feb. 


Spain. 


Fuero of Viguera and the Val de Funes (granted by Alfonso X]: by N. Heravera. 
Boletin de Ja R. Acad. xxxvii. 5, 6. 
Privileges of Ampudia {1282-1333}: by G. Vicente.—Boletin de la R. Acad. xxxvii. 5. 
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Facts and documents relating to Beatriz Enriquez de Arana [showing that she was 
not noble, nor rich, but a poor orphan seduced by Columbus}: by R. Ramirez DE 
Arxtiano.—Boletin de la R. Acad. xxxvii. 6. 

The policy of bishops Marca and Serroni during the wars of Catalonia [1644-1660] 
by P. Torremies.—Rev. Quest. hist. Ixix.1. Jan, 


America and Colonies 


Regulations drawn up by the Dutch East India Company (20 Oct. 1687] for the emi- 
gration of refugees from France and the valleys of Piedmont to the Cape of Good 
Hope: printed by N. Wetss.—Bull. Soc. Hist. Protest. Franc.1.1. Jan. 

Nominations in colonial New York: by C. Becker. [Down to the rebellion candidates 
to elective offices were generally nominated by the controlling families of the local 
aristocracy, especially in the rural districts and the upper counties, but in the city 
of New York itself the democratic method of organising elections was already 
coming into existence.|—-Amer. Hist. Rev. vi. 2. Jan. 

The baptists in Virginia [1714-1802]: by W. T. Toom.—Johns Hopkins Univ. Stud. 
in Hist. and Polit. Sc. xviii. 10-12. 

American relations in the Pacific and the far east [1784-1900] : by J. M. Canuanan.— 
Johns Hopkins Univ. Stud. in Hist. and Polit. Sc. xix. 1-3. 

The legend of Marcus Whitman: by E. G. Bourne [who, after a critical investigation 
of the part played by Whitman in 1842-3 in promoting the colonisation of Oregon, 
and so securing its acquisition by the United States, concludes that the generally 
accepted story about him is entirely unhistorical].—Amer. Hist. Rev. vi. 2. Jan. 


CORRECTIONS 


In vol. xv. 709, October 1900, Captain Mahan quoted from Mr. Badham’s ‘ Nelson 
at Naples’ the words, ‘It is not till 27 June that the royal flag over the castles is 
noted in the.Diario,’ and assumed that he inferred that the flags were not hoisted 
until that date. Mr. Badham writes to explain that this inference is not justified by 
what he said. 

Mr. Badham also takes exception to the fact that Captain Mahan charged him 
(pp- 705, 708, 709) with substituting a full stop for a comma in the Italian version of 
Sir William Hamilton’s letter dated 27 June, whereas he only postulated an inter- 
ruption in writing, the letter having been in his opinion begun on 26 June (27 June 
by nautical reckoning), and resumed on the following morning. 


On p. 90, n. 217, Jan., for ‘ sees near the Euphrates ’ read ‘ sees of Euphratesia.’ 





